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DESIGN-BUILD CONSTRUCTION AGREEMENT
FOR
ROOF REPLACEMENT - DC GENERAL HOSPITAL BUILDINGS 8 AND 15
CONTRACT NO. DCAM-14-CS-0173

This AGREEMENT (“Agreement” Or *“Contract™) is made by and between the
DISTRICT OF COLUMBIA GOVERNMENT, acting by and through its DEPARTMENT
OF GENERAL SERVICES (the “Department” or “DGS”) and duly
organized under the laws of the DISTRICT OF COLUMBIA, and with a place of business at
(the *“Contractor™).
Once this Agreement is executed by the Department of General Services without modification of
any kind, it will serve as a Notice to Proceed with the work described below.

WITNESSETH:

WHEREAS, the Department requires construction services replace the roofs on
Buildings 8 and 15 of the DC General Hospital located at 1900 Massachusetts Avenue, SE,
Washington, DC 20003 (“the Project™);

WHEREAS, the Contractor was selected in response to Invitation for Bid (IFB) No.
DCAM-14-CS-0173 to provide the construction and related services necessary to complete the
Project, subject to the terms and conditions set forth in the Agreement;

WHEREAS, the Department requires the replacement of the roofs at DC General
Hospital for Buildings 8 and 15 be substantially complete no later than forty-five (45) calendar
days from the Notice to Proceed

NOW, THEREFORE, the Department and Contractor, for the consideration set forth
herein, mutually agree as follows:

ARTICLE 1
NATURE OF AGREEMENT

Section 1.1  Relationships of Parties. The Contractor accepts the relationship of trust
and confidence established with the Department by this Agreement, and covenants with the
Department to furnish the Contractor’s reasonable skill and judgment and to cooperate with the
Department’s Project Manager in furthering the interests of the Department. The Contractor
shall use its best efforts to perform the Project in an expeditious and economical manner
consistent with the interests of the Department. The Department shall endeavor to promote
harmony and cooperation among the Department, Contractor, Project Manager, and other
persons or entities employed by the Department for the Project. In performing its duties under
this Contract, the Contractor shall at all times use the standard of care used by Contractors that
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renovate or construct facilities such as the Project in large, urban areas. Whenever the term
“competent™ is used herein to describe the Contractor’s actions or duties that term shall refer to
the level of competence customarily possessed by those Contractors that renovate or construct
facilities such as the Project in large urban areas.

Section 1.2  Project Description. The Project consists of the replacement of the
existing building roof at the DC General Hospital, Buildings 8 and 15, located at 1900
Massachusetts Avenue SE, Washington, DC 20003.

Section 1.3  Project Manager. The Department’s Project Manager shali provide
certain program management functions. The Project Manager shall, at all times, act solely for
the benefit of the Department, not the Contractor. The Contractor acknowledges that the Project
Manager is not authorized to modify any of the rights or obligations of the Department or the
Contractor pursuant to this Contract, or to issue Change Orders or Change Directives. The
Contractor hereby acknowledges and agrees that only a duly authorized Contracting
Officer of the Department shall have the authority to issue Change Orders or Change
Directives on the Department’s behalf. The Department’s duly authorized Contracting
Officers are Brian J. Hanlon and JW Lanum.

Section 1.4  General Description of Contractor’s Duties. The Contractor shall
perform the services described in Articles 2 and 3. The Contractor shall supply and furnish at
the location where the Work is to be performed all labor, materials, equipment, tools, services,
and supervision, and shall bear all items of expense, necessary to complete and satisfactorily
perform this Contract, except such items that the Department, in this Contract, specifically agrees
to supply or furnish to or for the use of Contractor. Any labor, materials, equipment, tools,
services or supervision not specifically described in this Contract, but which may be fairly
implied as required thereby or necessary to properly complete the Contract Work, shall be
deemed within the scope of the Contract Work and shall be provided by Contractor at
Contractor’s sole expense.

Section 1.5 CBE Status. The parties acknowledge that this Contract is awarded
pursuant to the IFB on which only Bidders certified by District of Columbia Department of
Small and Local Business Development (“DSLBD™) as a Certified Business Enterprise (“CBE")
were eligible to bid. The Contractor has represented to the Department that it is a CBE, as
determined by DSLBD. The Contractor shall maintain its status as a CBE throughout the Term
of this Contract. Should the Contractor lose its status as a CBE for any reason other than that the
expiration of the certification period, the Contractor shall promptly notify the Department.
Should the Contractor’s certification as a CBE expire, the Contractor shall promptly refile if
eligible to do so. If the Contractor is no longer eligible for recertification, the Contractor shall
promptly advise the Department of its ineligibility for recertification. The Department may
terminate this Contract if the Contractor loses its status as a CBE and is ineligible for
recertification.



ARTICLE 2
GENERAL PROVISIONS

Section 2.1  Preconstruction _and  Construction _ Services. Throughout the
Preconstruction and Construction Phase, the Contractor shall perform the project-related tasks
delineated in the [FB, Addenda, and other documents necessary to fully complete the project.

Section 2.2  Project Schedule. The Parties have agreed upon a schedule for the
Project. The Project Schedule is based on a critical path method of scheduling and includes
various activities, the duration of each, and the logical relationships between such activities. All
parties to this Agreement understand and agree that the Project Schedule that has been agreed to
Is not a contract document and rather is intended to serve as a management tool. All parties
further acknowledge and agree that adjustments will be required to activities, their duration and
sequencing in order to accomplish the Project’s objectives and end-dates. In furtherance of the
foregoing, the Contractor further understands and agrees that it shall only be entitled to request
an adjustment to the Completion Date if an Excusable Delay, as such term is defined below,
occurs and such delay is promptly brought to DGS’ attention. The Contractor further
understands and agrees that this Agreement has a “no damages for delay” clause and that the
Contractor shall only be entitled to compensation for Excusable Delay as set forth in Article 6 of
this Agreement. The Project Schedule shall be maintained and updated during the
Preconstruction and Construction Phases per the direction of the Project Manager.

Section 2.3  Responsibility for Agents and Contractors. At all times and during
both the Preconstruction and Construction Phases, the Contractor shall be responsible to the

Department for any and all acts and omissions of the Contractor’s agents, employees,
Subcontractors, Sub-Subcontractors, material suppliers, and laborers, and the agents and
employees of the Subcontractors, Sub-Subcontractors, material suppliers, and laborers
performing or supplying Work in connection with the Project. This Section 2.3 shall apply
during both the Preconstruction and Construction Phases.

Section 2.4  Review of Means and Methods. If the Contract Documents give specific
instructions concerning construction means, methods, techniques, sequences or procedures, the
Contractor shall evaluate the jobsite safety thereof during the preconstruction phase and, except
as stated below, shall be fully and solely responsible for the jobsite safety of such means,
methods, techniques, sequences or procedures. If the Contractor determines that such means,
methods, techniques, sequences or procedures may not be safe, the Contractor shall give timely
written notice to the Department during the Preconstruction Phase and shall not proceed with that
portion of the Work without further written instructions from the Department. [f the Contractor
is then instructed to proceed with the required means, methods, techniques, sequences or
procedures without acceptance of changes proposed by the Contractor, the Department shall be
solely responsible for any loss or damage arising solely from those Department-required means,
methods, techniques, sequences or procedures.

Section 2.5  Field Measurements. The Contractor shall take field measurements and
verify field conditions and shall carefully compare such field measurements and conditions and
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other information known to Contractor with the Contract Documents before commencing
activities. Errors, inconsistencies or omissions discovered shall be reported to Department in
writing prior to the performance of the work. Once work is started, the Contractor assumes the
responsibility and costs for the work and the cost of correcting work previously installed.

Section 2.6 Completion Date. Subject to the Excusable Delay provisions of this
Agreement, the Contractor agrees to fully complete the Project on or before the date set forth in
this Agreement.

Section 2.7 Project Manager. The Department’s Project Manager shall provide
certain program management functions. The Project Manager shall, at all times, act solely for
the benefit of the Department, not the Contractor. The Contractor acknowledges that the Project
Manager is not authorized to modify any of the rights or obligations of the Department or the
Contractor pursuant to this Contract, or to issue Change Orders or Change Directives. The
Contractor hereby acknowledges and agrees that only a duly authorized Contracting
Officer of the Department shall have the authority to issue Change Orders or Change
Directives on the Department’s behalf. The Department’s duly authorizing Contracting
Officers are Brian J. Hanlon and JW Lanum.

Section 2.8 Prolog. The Contractor shall utilize the Department’s Prolog system to
submit any and all documentation required to be provided by the Contractor for the Project,
including, but not limited to, (1) requests for information; (i) submittals; (iii) meeting minutes;
(1v) proposed Changes; and (v) applications for payment. The Contractor also shall require all
major subcontractors and subconsultants to utilize Prolog for the Project.

Section 2.9  Central Office. During the Term of this Contract, the Contractor shall
maintain a central office that is staffed between the hours of 7am - Spm Monday through Friday.
This office will be used to manage work associated with this Agreement. A separate office need
not be established, and is acceptable if the Contractor elects to the run this project from its
current office. The office shall be equipped with telephone lines, a fax machine, email, and such
other equipment and supplies as are necessary to fulfill the work required under the Agreement.

Section 2.10 Working Hours. The work may be performed during normal business
hours; however, the Contractor may be required to work after hours or on weekends and holidays
as to not adversely impact the work of the District of Columbia employees/and or Contractors.
The Contractor shall be required to develop work plans that are coordinated with, and acceptable
to, the Project Manager.

ARTICLE 3
CONSTRUCTION

Section 3.1  General. The Contractor shall, through Subcontractors or its own forces,
perform all of the Work necessary to construct the Project so that it is complete, safe, and
properly built in strict accordance with the Contract Documents. Without limitation, the
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Contractor shall provide all of the labor, materials, tools, equipment, temporary services, and
facilities necessary to complete the construction and installation of the Project. The Work shall
be carried out in a good and workmanlike, first-class manner, and in timely fashion. All
materials and equipment to be incorporated into the Project shall be new and previously unused,
unless otherwise specified, and shall be free of manufacturing or other defects. The Contractor
further warrants that the Work will conform to the requirements of the Contract Documents and
will be free from defects, except for those inherent in the quality of the Work the Contract
Documents require or permit. Work, materials, or equipment not conforming to these
requirements may be considered defective. If required by the Department, the Contractor shall
furnish satisfactory evidence as to the kind and quality of materials and equipment.

Section 3.2 Subcontracting and Administration

Section 3.2.1 It is understood that the Contractor may, subject to the term of this
Agreement, subcontract a portion of the work to a Subcontractor pursuant to written contract
with the Contractor; provided, however, that the Contractor shall not be permitted to subcontract
all or substantially all of the Work to a single Subcontractor.

Section 3.2.2 The Department may at any time direct the Contractor to terminate any
Subcontractor or supplier performing services on the job.

Section 3.2.3 The Department may elect to review the form of any such subcontract or
agreement with a material supplier to insure that such contract incorporates the contractual
provisions required by this Agreement.

Section 3.2.4 The Contractor shall contract for provision of all services and materials for
the Project over $25,000 (other than Self-Performed Work) via written subcontracts or, for
contracts requiring provision of materials or equipment only, and not labor, via written supply
agreements. All subcontracts and supply agreements shall include the following provisions:

Section 3.2.5 The Contractor agrees that all of its subcontracts and supply agreements for
Work to be performed within the scope of this Agreement shall include the following provisions:

Section 3.2.5.1 that, to the extent of the Work or supply within the Agreement’s scope,
the Subcontractor or supplier ts bound to the Contractor for the performance of all obligations
which the Contractor owes the Department under the Contract;

Section 3.2.5.2 that the Subcontractor or supplier is not in privity with the Department
and shall not seek compensation directly from the Department on any third-party beneficiary,
quantum meruit, or unjust enrichment claim, or otherwise, except as may be permitted by any
applicable mechanic's tien law;

Section 3.2.5.3 that the Department is a third-party beneficiary of the subcontract or
supply agreement, entitled to enforce any rights thereunder for its benefit;
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Section 3.2.5.4 that the Subcontractor or supplier consents to assignment of its agreement
to the Department, at the Department's sole option, if the Contractor is terminated for default;

Section 3.2.5.5 that the Subcontractor or supplier shall comply immediately with a
written order from the Department to the Contractor to suspend or stop work;

Section 3.2.5.6 that the Subcontractor or supplier shall maintain records of all Work it is
requested or authorized to do on a time and material or cost-plus basis, or with respect to claims
that it has asserted on a time and materials or cost-plus basis, during the Project and for a period
of time specified in the General Conditions and requiring the Subcontractor or supplier to make
those records available for review or audit by the Department during that time;

Section 3.2.5.7 that the Subcontractor shall obtain and maintain, throughout the Project,
workers' compensation insurance in accordance with the laws of the District of Columbia (This
provision is not applicable to supply agreements.);

Section 3.2.5.8 that, if the Department terminates the Contract for convenience, the
Contractor may similarly terminate the subcontract or supply agreement for convenience, upon
seven (7) days' written notice to the Subcontractor or supplier, and that the Subcontractor or
supplier shall, in such a case, be entitled only to the costs set forth in the Termination for
Convenience provisions of this Agreement;

Section 3.2.5.9 that the Department shall have the right to enter into a contract with the
Subcontractor or supplier for the same price as its subcontract or supply agreement price less
amounts already paid, if the Contractor files a voluntary petition in bankruptcy or has an
involuntary petition in bankruptcy filed against it;

Section 3.2.5.10 that the Subcontractor or supplier shall not be entitled to payment for
defective or non-conforming work, materials or equipment, and shall be obligated promptly to
repair or replace non-conforming work, materials or equipment at its own cost;

Section 3.2.5.11 that Subcontractors and suppliers promptly pay Subcontractors and
suppliers at lower tiers, imposing upon the Subcontractors and suppliers a duty to pay interest on
late payments, and barring reimbursement for interest paid to lower tier Subcontractors or
suppliers due to a Subcontractor’s or supplier’s failure to pay them in timely fashion;

Section 3.2.5.12 that all Subcontractors at all tiers comply with the provisions of Article
11 (Economic Inclusion Goals); provided, however, that the Contractor may, in its reasonable
discretion impose a different LSDBE subcontracting goal on some or all of its Subcontractors;
provided, further, however, that nothing in this provision shall be deemed to excuse the
Contractor from using its best efforts to achieve the LSDBE subcontracting goal on an aggregate
basis for the Project;

Section 3.2.5.13 that allow the Contractor to withhold payment from the Subcontractor if
the Subcontractor does not meet the requirements of the Subcontract;
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Section 3.2.5.14 that require a lien and claim release as well as waiver provisions
substantially identical to those in this Agreement.

Section 3.2.6 Within seven (7) days of receiving any payment from the Department
including amounts attributable to Work performed, or materials or equipment supplied, by a
Subcontractor or supplier, the Contractor shall either pay the Subcontractor or supplier for its
proportionate share of the amount paid to the Contractor for the Subcontractor’s or supplier’s
Work or materials or equipment, or notify the Department and the Subcontractor or supplier, in
writing, of the Contractor’s intention to withhold all or part of the payment and state the reason
for the withholding. All monies paid to the Contractor under the Contract shall be used first to
pay amounts due to Subcontractors or suppliers supplying labor or materials for the Project and
only money remaining after such payments are made may be retained by the Contractor. Monies
paid by joint check shall be deemed to have been paid fully to the Subcontractor or supplier
named as a joint payee, unless the Department agrees otherwise in writing. Any interest paid to
Subcontractors or suppliers because the Contractor has failed to pay them in timely fashion shall
not entitle the Contractor to a Change Order.

Section 3.2.7 The Contractor shall not substitute or replace any Subcontractor or
supplier certified by the District of Columbia Department of Small and Local Business
Development without the Department's prior written consent.

Section 3.2.8 The Department has the right to contact Subcontractors or suppliers at all
tiers or material or equipment suppliers directly to confirm amounts due and owing to them or
amounts paid to them for Work on the Project, and to ascertain from the Subcontractors or
suppliers at all tiers their projections of the cost to complete their Work or to supply their
material or equipment, or the existence of any claims or disputes. In doing so the Department
shall not issue any directions to Subcontractors or suppliers at any tier.

Section 3.3  Progress Meetings. The Contractor shall schedule and conduct, at a
minimum, bi-weekly progress meetings at which the Department, the Project Manager, the
Contractor and appropriate Subcontractors can discuss the status of the Work. The Contractor
shall prepare and promptly distribute meeting minutes.

Section 3.4  Written Reports. The Contractor shall provide written reports to the
Project Manager on the progress of the entire Work in accordance at least every other week. The
Contractor shall also maintain a daily log containing a record of weather, Subcontractors
working on the site, number of workers, major equipment on the site, Work accomplished,
problems encountered and other similar relevant data as the Department may reasonably require.
The log shall be available to the Department, and the Project Manager. The Contractor and its
subcontractors and subconsultants shall be required to use Primavera 6 Prolog as a document
management tool for this Project.

Section 3.5 Cost Control System. The Contractor shall maintain accurate records of
the Cost of the Work. Where Work is being performed on a time and materials bases or to be
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funding through an allowance in the Lump Sum Price, the Contractor shall identify variances
between actual and estimated costs and report the variances to the Department and the Project
Manager at regular intervals.

Section 3.6 Key Personnel. Contractor’s key personnel shall include (i) the Project
Executive; (i) the Field Superintendent; (iii) the Project Manager: (iv) the Safety Manager; (v)
and a Scheduler. The Contractor's obligation to provide adequate staffing is not limited to
providing the key personnel, but is determined by the needs of the Project. The Contractor shall
not replace any of the key personnel without the Department's prior written approval, which shall
not be unreasonably withheld. If any of the key personnel become unavailable to perform
services in connection with the Contract due to death, illness, discharge or resignation, then the
Contractor shall promptly appoint a replacement acceptable to the Department. The Department
shall be entitled to complete information on each such replacement, including a current resume
of his or her qualifications and experience.

Section 3.7 Qualified Personnel/Cooperation. The Contractor shall employ on the
Project only those employees and Subcontractors who will work together in harmony and who
will cooperate with one another on the Project. The Contractor shall enforce strict discipline,
good order and harmony among its employees and its Subcontractors and shall remove from the
site any person who is unfit for the work or fails to conduct himself or herself in a proper and
cooperative manner. If the Department requests removal of any person as unfit or as having
behaved inappropriately, the Contractor shall promptly comply.

Section 3.8 Work bv Separate Contractors.

Section 3.8.1 The Department reserves the right to perform construction or operations
related to the Project with Department’s own forces, and to award separate contracts in
connection with other portions of the Project or other construction or operations on the site.

Section 3.8.2 Contractor shall afford Department and separate contractors reasonable
opportunity for the introduction and storage of their materials and equipment and performance of
their activities, and shall connect and coordinate Contractor’s construction and operations with
theirs as Department may reasonably require.

Section 3.8.3 The Contractor shall coordinate tits Work with work performed by the
Department’s own forces or separate contractors. The Contractor shall participate with other
separate contractors and the Department in reviewing their construction schedules. The
Contractor shall make any revisions to the construction schedule deemed necessary after a joint
review and mutual agreement. The construction schedules shall then constitute the schedules to
be used by the Contractor, separate contractors and the Department until subsequently revised.

Section 3.8.4 [f part of the Work depends for proper execution or results upon
construction or operations by the Department or a separate contractor, the Contractor shall, prior
to proceeding with that portion of the Work, promptly report to the Department apparent
discrepancies or defects in such other construction that would render it unsuitable for such proper
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execution and results. Failure of the Contractor so to report shall constitute an acknowledgment
that the Department’s or separate contractors completed or partially completed construction is fit
and proper to receive the Contractor’s Work, except as to defects not then reasonably
discoverable.

Section 3.8.5 The Contractor shall reimburse the Department for costs the Department
incurs that are payable to a separate contractor because of the Contractor’s delays, improperly
timed activities or defective construction. The Department shall be responsible to the Contractor
for costs the Contractor incurs because of a separate contractor’s delays, improperly timed
activities, damage to the Work or defective construction.

Section 3.8.6 If a dispute arises among the Contractor and separate contractors as to the
responsibility under their respective contracts for maintaining the premises and surrounding area
free from waste materials and rubbish, the Department may clean up and allocate the cost among
those responsible.

Section 3.9 Cutting and Patching. The Contractor shall be responsible for cutting,
fitting or patching required to complete the Work or to make its parts fit together properly. All
areas requiring cutting, fitting and patching shall be restored to the condition existing prior to the
cutting, fitting and patching, unless otherwise required by the Contract Documents. The
Contractor shall not damage or endanger a portion of the Work or fully or partially completed
construction of the Department or separate contractors by cutting, patching or otherwise altering
such construction, or by excavation. The Contractor shall not cut or otherwise alter such
construction by the Department or a separate contractor except with written consent of the
Department and of such separate contractor; such consent shall not be unreasonably withheld.

Section 3.10 Site Safety and Clean-Up.

Section 3.10.1 The Contractor, at no additional cost to the Department, shall provide such
safety barricades, enclosures and overhead protection as may reasonably be required by the
Department and as may be necessary to safely implement the Work and to remove such at the
end of the work and shall leave the site in broom clean condition.

Section 3.10.2 The Contractor shall be responsible for site security and shall employ if
necessary, at its own expense, watchpersons to safeguard the site.

Section 3.10.3 The Contractor shall be responsible for the cost of temporary power used
during the construction of the Project, including, but not limited to, the cost of installing such
temporary wiring as may be required to bring power to the site. The Contractor shall also be
responsible for the cost of all temporary construction necessary on the site.

Section 3.10.4 [llumination of the worksite during non-daylight hours is required of the

Contractor at the Contractor’s expense. The Contractor shall ensure that the extent and intensity
of lighting match or exceed existing lighting conditions.

on



Section 3.10.5 The Contractor shall clean surfaces and remove surface finishes as needed
to install new work and finishes and unless otherwise noted the new finish shall match the
existing.

Section 3.10.6 The Contractor shall remove abandoned items and items serving no useful
purpose, such as abandoned piping, conduit, wiring, electrical devices and any other items.
However, before any appurtenance removal the work shall be coordinated with the DGS Project
Manager.

Section 3.11 Close-out.

Section 3.11.1 The Contractor shall be required to prepare and submit contract close-out
documents including, but not limited to a complete set of equipment operation and maintenance
manuals, shop drawings, field reports, warranties, inspection reports, and record drawings to

assist the Department in operating the building.

Section 3.12 Partial Use or Occupancy.

Section 3.12.1 The Department may occupy or use any completed or partially completed
portion of the Work at any stage when such portion is designated by separate agreement with the
Contractor, provided such occupancy or use is consented to by the and authorized by public
authorities having jurisdiction over the Project. Such partial occupancy or use may commence
whether or not the portion is Substantially Complete, provided the Department and Contractor
have accepted in writing the responsibilities assigned to each of them for payments, retainage, if
any, security, maintenance, heat, utilities, damage to the Work and insurance, and have agreed in
writing conceming the period for correction of the Work and commencement of warranties
required by the Contract Documents. When the Contractor considers a portion Substantially
Complete, the Contractor shall prepare and submit a punch list to the Project Manager. Consent
of the Contractor to partial occupancy or use shall not be unreasonably withheld. The stage of
the progress of the Work shall be determined by written agreement between the Department and
Contractor or, if no agreement is reached, by decision of the Project Manager.

Section 3.12.2 Immediately prior to such partial occupancy or use, the Department,
Contractor and Project Manager shall jointly inspect the area to be occupied or portion of the
Work to be used in order to determine and record the condition of the Work.

Section 3.12.3 Unless otherwise agreed upon, partial occupancy or use of a portion or
portions of the Work shall not constitute acceptance of Work that does not comply with the

requirements of the Contract Documents.

Section 3.13 Correction of Work.

Section 3.13.1 The Department shall be at liberty to object and to require the Contractor
to remove forthwith from the Project site and the Work and to promptly replace the
Superintendent, any foreman, technical assistant, laborer, agent, representative, or other person
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used by the Contractor in or about the execution or maintenance of the Work, who in the sole
opinion of the Department is misconducting himself or herself, or is incompetent or negligent in
the proper performance of his or her duties, or whose performance in the Work is otherwise
considered by the Department to be undesirable or unsatisfactory, and such person shall not be
again employed upon the Project without the written permission of the Department.

Section 3.13.2 The Contractor shall promptly correct Work rejected by the Department
for failing to conform to the requirements of the Contract Documents or applicable law or
regulations whether observed before or after Final Completion and whether or not fabricated,
installed or completed, and shall correct any Work that fails to comply with the requirements of
the Contract Documents within a period of one (1) year from the date of Final Completion or by
terms of an applicable special warranty required by the Contract Documents. The provisions of
this Section 3.13 apply to Work done by Subcontractors as well as to Work done by direct
employees of Contractor. Contractor shall bear costs of correcting such Work, including
additional testing and inspections and compensation for the Department’s services and expenses
made necessary thereby.

Section 3.13.3 The Department shall have the right, in lieu of terminating this
Agreement, to take over a part or all of the Work and complete the Work. For Work that is
deleted from the Contractor’s obligations under this Agreement, Contractor shall provide a credit
to the Department for work deleted plus its profit for Work not performed. However, for any
Work that is rejected by the Department or Project Manager, in writing, the Contractor shall have
three (3) days from the date of the letter notification (*Cure Notice™) to state whether it intends
to cure the work and provide a plan and schedule for correction. If the Contractor agrees to cure
the work that is the subject of the cure notice, then it will have five (5) days within which to
submit a plan and schedule for the approval of the Department. In the event that the Contractor
refuses to respond or the Department rejects the plan, then the Department may take over and
complete the Work and all costs of this Work plus twenty percent (20%) shall be deducted from
any amounts due to the Contractor. If the Department is determined to have wrongfully exercised
this right to carry out the Work, the Contractor’s sole remedy shall be compensation as provided
under Section 14.3 of this Agreement for termination by the Department for convenience. If
Contractor fails to comply with written directive from the Department, the failure shall be a
material default of this Agreement and the Department’s right to complete all or a portion of the
Work does not waive this right.

Section 3.13.4 Nothing contained in this Article 3 shall be construed to establish a period
of limitation with respect to obligations which Contractor might otherwise have under the
Contract Documents or under law.

Section 3.13.5 If during the guarantee or warranty period, any material, equipment or
system requires corrective Work because of defects in materials or workmanship, Contractor
shall commence corrective Work within forty-eight (48) hours after receiving the notice and
work diligently until corrective Work is completed; provided, however, if such notice is received
on the day before a weekend or a holiday, Contractor will commence corrective Work on the
next business day. If Contractor does not, in accordance with the terms and provisions of the
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Contract Documents, commence all corrective Work within forty-eight (48) hours or if
Contractor commences such Work but does not pursue it in an expeditious manner, Department
may either notify the bonding company (if any) to have such Work and/or obligations performed
at no additional cost to Department or may perform such Work and/or obligations and charge the
costs thereof to Contractor. The Contractor shall correct any defects noted by Department. The
obligations of Contractor or any Subcontractor under the terms and provisions of the Contract
Documents shall not be limited to the payments made by the surety (if any) under the provisions
of this Agreement. Ten (10) months following Substantial Completion, Contractor shall
accompany Department on an inspection of the Project, and Contractor shall promptly correct
any defective Work or non-conforming Work.

Section 3.14 Manufacturers’ Warranties.

Section 3.14.1 Contractor warrants that all manufacturers’ or other warranties on all
labor, matenals and equipment furnished by the Contractor or a Subcontractor or supplier shall
run directly to or will be specifically assigned to the Department on demand or upon Final
Completion of the Project without demand. [n the event any issue or defect which would be
covered by any warranty arises but is not addressed by the grantor of the warranty, the
Contractor shall be required to act as the guarantor of the obligations under the warranty and to
perform under the terms of the warranty.

Section 3.14.2 Contractor warrants that the installation of all materials and equipment
shall be in strict accordance with the manufacturers’ requirements or specifications and Legal
Requirements, as applicable, and that the materials and equipment shall function as required by
the Contract Documents and be suitable for their intended purpose. Prior to Final Completion,
Contractor shall obtain a statement from the manufacturers of the roofing system and major
mechanical equipment, systems and/or components approving Contractor’s installation of all
such equipment, systems and/or components. If the Department seeks to enforce a claim based
upon a manufacturer’s warranty and such manufacturer asserts a claim of defective installation
by Contractor, Department shall be entitled to assert a claim for defective installation against
Contractor regardless of any limitations on time.

Section 3.14.3 If the Contractor fails to commence the cure of any breach of this
warranty within after the time specified in a written cure notice that Work is defective or not
conforming to the Contract Documents, and if the Contractor fails to provide a written plan and
schedule to cure within the time specified in a written notice tor requesting a cure plan, and if the
Contractor fails to initiate the cure within the time specified in the Department’s approval of the
plan and schedule to cure, and if the Contractor fails to continue with and complete the cure
within the approved schedule (or such longer time as may be mutually agreed in writing and such
shorter time as Department may direct in case of emergency), then the Department may, without
prejudice to other remedies the Department may have, cure such breach of warranty. In such case
an appropriate Change Order shall be issued deducting from payments then or thereafter due the
Contractor the cost of curing such breach, including compensation for the Project Manager’s
additional services and expenses made necessary by such failure. If payments then or thereafter
due the Contractor are not sufficient to cover such amounts, then the Contractor or its surety
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shall pay the difference to the Department, subject to the right to appeal and obtain a refund from
the Department.

Section 3.14.4 Modifications, extensions, attachments to, completion of or repair to
systems in the Work by or on behalf of the Department, including without limitation the
electrical, HVAC, plumbing, security and sprinkler systems, shall not void the Contractor's
warranty so long as the same are done in accordance with the original design and installation
standards.

Section 3.14.5 The Contractor assigns, with effect not later than the date of final
acceptance of the Work by the Department, all manufacturers’ warranties relating to materials
and labor used in the Work.

ARTICLE 4
CONTRACT SUM

Section4.1 Lump Sum Price. The Contractor shall be paid a lump sum price of
(such amount, the “Lump Sum Price™) to Fully Complete the Project.
It is understood and agreed that the Lump Sum Price represents the Contractor’s offer to Fully
Complete the Project. The Parties acknowledge and agree that it is their intent to have the
Contractor provide all labor, materials, supervision, and other services necessary to replace the
roofs of Building 8 and 15 of the DC General Hospital. In furtherance of such intent, the
Contractor hereby assumes the risks associated with and shall be responsible for (i) any changes
in market conditions that affect the cost of labor or matenals; (ii) cost associated with
acceleration of the work and expediting of materials necessary to meet the Project Schedule
which are the result of anything other than an Excusable Delay; and (ii1) the risk of subcontractor
default or non-performance. [t is understood and agreed by the parties that items (i) through (iii)
listed in the preceding sentence are not intended to be an exclusive list of the risks assumed by
the Contractor and that such items represent a partial list of the risks assumed by the Contractor.

ARTICLE 5
DEPARTMENT’S RESPONSIBILITIES

Section 5.1 Information and Services

Section 5.1.1 The Department will provide full information in a timely manner
regarding the requirements of the Project, including a program which sets forth the Department’s
objectives, constraints and criteria, including space requirements and relationships, flexibility
and expandability requirements, special equipment and systems, and site requirements.

Section 5.2 Department’s Designated Representatives

Section 5.2.1 Chief Contracting Officer (CCO) In accordance with 27 DCMR, Chapter
47, Section 4704 contracts may be entered into and signed on behalf of the District Government
only by CCO. The address and telephone number of the CCO is:
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Brian J. Hanlon

Director & Chief Contracting Officer
Department of General Services
2000 14" Street, N.W. — 8" Floor
Washington, D.C. 20009
Telephone: (202) 727-2800
E-mail:brian.hanlon@dc.gov

Section 5.2.2 Authorized Changes by the Contracting Officer (CO) and the CCO

Section 5.2.2.1 The CCO and the CO are the only persons authorized to approve changes
to any of the requirements of the Contract. The CO is authorized to approve changes valued up
to $100,000.00

Section 5.2.2.2 The Contractor shall not comply with any order, directive or request that
changes or modifies the requirements of this Contract, unless issued in writing and signed by the
CCO.

Section 5.2.2.3 In the event the Contractor effects any change at the instruction or
request of any person other than the CCO, the change will be considered to have been made
without authority and no adjustment will be made in the Contract price to cover any cost increase
incurred as a result thereof.

Section 5.2.3 Project Manager (PM)

Section 5.2.3.1 The Project Manager is responsible for general administration of the
Contract and advising the CCO as to the Contractor’s compliance or noncompliance with the
Contract. The Project Manager has the responsibility for the day-to-day monitoring and
supervision of the Contract, of ensuring the Work conforms to the requirements of the Contract
and such other responsibilities and authorities as may be specified in writing by the CCO and/or
in the Contract. These include:

Section 5.2.3.1.1 Keeping the CCO fully informed of any technical or contractual
difficulties encountered during the performance period and advising the CCO of any potential
problem areas under the Contract;

Section 5.2.3.1.2 Coordinating site entry for Contractor personnel, if applicable;
Section 5.2.3.1.3 Reviewing invoices for completed work and recommending approval
by the CCO if the Contractor’s prices and costs are consistent with the Contract and progress is

satisfactory and commensurate with the rate of expenditure;

Section 5.2.3.1.4 Reviewing and approving invoices for deliverables to ensure receipt of
goods and services. This includes the timely processing of invoices and vouchers in accordance
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with the District’s payment provisions and the Contract; and

Section 5.2.3.1.§ Maintaining a file that includes all contract correspondence,
modifications, records of inspections (site, data, equipment) and invoice or vouchers.

Section 5.2.3.1.6 The address and telephone number of the Project Manager is:

Cassidy Mullen

Project Manager

Department of General Services
Capital Construction Services Division
1250 U Street, N.W. — 4" Floor
Washington, DC 20009

Telephone: (202) 671-2629

E-mail: cassidy.mullen@dc.gov

Section 5.2.4 The Project Manager shall NOT have the authority to:

Section 5.2.4.1 Award, agree to, or sign any Contract document, change order, change
directive, delivery order or task order. Only the CCO shall make contractual agreements,
commitments or modifications;

Section 5.2.4.2 Grant deviations from or waive any of the terms and conditions of the
Contract;

Section 5.2.4.3 Increase the dollar limit of the Contract or authorize work beyond the
scope and dollar limit of the Contract,

Section S.2.4.4 Authorize the expenditure of funds by the Contractor;
Section 5.2.4.5 Change the period of performance; or

Section 5.2.4.6 Authorize the use of District property, except as specified under the
Contract.

Section 5.2.4.7 The Contractor shall be held fully responsible for any changes not
authorized in advance, in writing, by the CCO, and may be denied compensation or other relief
for any additional work performed that is not authorized by the CCO in writing. In addition,
Contractor may also be required at no additional cost to the District, to take all corrective action
necessitated by reason of any unauthorized changes.
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ARTICLE 6
CLAIMS FOR ADDITIONAL TIME

Section 6.1 Time is of the essence for this Contract.

Section 6.2  The Contractor shall perform the Work so that it achieves Substantial
Completion no later than Unless the failure to achieve Substantial Completion by
the Substantial Completion Dates is a result of an Excusable Delay, as defined in Section 6.3, the
delay shall be deemed Non-Excusable and the Contractor shall not be entitled to an extension of
time. Without limiting the generality of the foregoing, delays for the following reasons shall be
regarded as Non-Excusable and shall not entitle the Contractor to an extension of time:

Section 6.2.1 Delays due to job site labor disputes, work stoppages, or suspensions of
work;

Section 6.2.2 Delays due to adverse weather, unless the Contractor establishes that the
adverse weather was of a nature and duration in excess of averages established by data from the
U.S. Department of Commerce, National Oceanic and Atmospheric Administration for the
Project locale for the ten (10) years preceding the effective date of the Contract. For purposes of
this clause, weather shall only be deemed “Excusable” if the weather in question was more
severe than that encountered at the Project site over the last ten (10) years for the month in
question. Such determinations shall be made based on the number of rain/snow days or the
cumulative precipitation total for the month in question. Notwithstanding the foregoing, named
storms shall conclusively be deemed “Excusable”;

Section 6.2.3 Delays due to the failure of the Contractor or Subcontractors or material
suppliers at any tier to perform in timely or proper fashion, without regard to concepts of
negligence or fault; or

Section 6.2.4 Delays due to Site conditions whether known or unknown as of the
effective date of the Contract, foreseeable or unforeseeable at that time, naturally occurring or
man-made; provided, however, that delays due to Differing Soils Conditions or Hazardous
Materials Remediation shall be deemed an Excusable Delay.

Section 6.3 Excusable Delay. The Contractor shall be entitled to request an
adjustment in the Substantial Completion Dates due to an Excusable Delay. The term
“Excusable Delay” shall mean:

Section 6.3.1 Delays due to adverse weather other than those that are classified as a
Non-Excusable delay;

Section 6.3.2 Delays due to acts of God, war, unavoidable casualties, civil unrest, and
other similar causes of delay that are beyond the control of the Contractor; provided, however,
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that in no event shall a Non-Excusable delay or the action of the Contractor, or any of its
employees, agents, Subcontractors or material suppliers be deemed an Excusable Delay; or

Section 6.3.3 Delays caused by Differing Soils Conditions or Hazardous Materials
Remediation.

Section 6.4 In addition to the forgoing, a delay shall be deemed to be an Excusable Delay
only to the extent that such delay (i) warrants an extension in the Substantial or Final Completion
Dates; (i1) has not been caused by the Contractor or any of its employees, agents, Subcontractors
or material suppliers; (iii) is on Project’s critical path; and (iv) is in addition to a time
contingency of twenty-one (21) calendar days that is built into the critical path.

Section 6.5  If the Contractor wishes to make a request for an increase in the Contract
time, written notice as provided herein shall be given. The Contractor’s request shall include an
estimate of the cost and of the probable effect of delay on the progress of the Work. In the case
of continuing delay, only one claim is necessary.

Section 6.6 In no event shall the Contractor be entitled to an increase in the Lump
Sum Price a result of either an Excusable or Non-Excusable Delay.

ARTICLE 7
COMPENSATION

Section 7.1  Compensation. The Contractor shall be paid its compensation in a series
of progress payments and a final payment. Progress payments shall be based on a schedule of
values that is agreed upon by the Parties as well as the Project Manager’s good faith estimate of
the level of completion for each component of the schedule of values.

Section 7.2  Schedule of Values. The Contractor shall prepare a Schedule of Values
which breaks down the Lump Sum Price for the various parts of the Work. The Schedule of
Values shall be maintained in such a manner to provide a breakdown of the Lump Sum Price in
enough detail to facilitate continued evaluation of applications for payment and progress reports.
Large subcontracts shall be broken into several line items where, in the opinion of the Project
Manager, such detail is necessary to properly track the progress of the Work. The proposed
Schedule of Values shall also include separate line items for labor and material for those
elements of the Work where, in the opinion of the Project Manager, the cost and materials and
labor are to be incurred at different points in time during the Project. Such elements of work
typically include mechanical systems, vertical transport systems, windows, structural steel. The
Contractor and the Project Manager shall meet as necessary to maintain the Schedule of Values
for the Project in a manner acceptable to the Project Manager and the Department. No progress
payments shall be made unless the then current Schedule of Values is acceptable to the Project
Manager and the Department.

Section 7.3  Retention. The Department shall withhold from each progress payment
an amount equal to ten percent (10%) of each progress payment until such time as fifty percent
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(50%) of the Work has been competed at which point the Department may cease retaining
against such item. Once Substantial Completion has occurred, the Department will reduce the
retention being withheld to an amount that is equal to Two Hundred percent (200%) of the
Project Manager’s good faith estimate of the remaining Work.

Section 7.4  Documents Required with Application for Payment. Each Application
for Payment shall be accompanied by the Contractor's job cost ledgers in a form satisfactory to
the Department, the Subcontractors’ and Suppliers’ Applications for Payment on AIA
Documents G702 and G703 or other form acceptable to the Department, and such other
supporting documentation as the Department may reasonably request. Each Application for
Payment shall include detailed documentation of costs as a condition to approving progress
payments, but the Contractor shall nevertheless maintain complete documentation of the costs.

Section 7.5  Contractor's Certification. Each Application for Payment shall be
accompanied by the Contractor's signed certification that all amounts paid to the Contractor on
the previous Application for Payment that were attributable to Subcontractor Work or to
materials or equipment being supplied by any supplier has been paid over to the appropriate
Subcontractors and suppliers; that all amounts currently sought for Subcontractor Work or
supply of materials or equipment are currently due and owing to the Subcontractors and material
or equipment suppliers; and that all Work, materials or equipment for which payment is sought
1s, to the best of the Contractor's knowledge, free from defect and meets all of the Contract
requirements. The Contractor shall not include in an Application Payment amounts for Work for
which the Contractor does not intend to pay.

Section 7.6  Lien Waivers. Each Application for Payment shall be accompanied by
written waivers of the right to file a mechanic's lien and all other claims for the Contractor and
all Subcontractors and material suppliers at all tiers who have supplied labor or material or both
for which payment is requested, subject only to receipt of payment. If the Department so
requests, the Contractor shall also submit unconditional waivers of liens for itself and all
Subcontractors and material suppliers at all tiers with respect to Work or materials or equipment
for which payment has been previously made, and additional forms of waiver acknowledging
receipt of final payment under the Contract, and providing final release of such liens.

Section 7.7 Warranty of Title. By submitting an Application for Payment, the
Contractor warrants to the Department that title to all Work for which payment is sought will
pass to the Department, without liens, claims, or other encumbrances, upon the receipt of
payment by the Contractor. The Department may require execution of appropriate documents to
confirm passage of clear title. Passage of title shall not operate to pass the risk of loss with
respect to the Work in question. Risk of loss remains with the Contractor until Substantial
Completion, unless otherwise agreed by the Department, in writing.

Section 7.8  Submission. On the twenty-fifth (25™) day of each month the Contractor
shall submit to the Department (with a copy to the Project Manager) an Application for Payment,
which Application for Payment shall cover the entire month during which the Application for
Payment is submitted. All amounts formaily submitted via Application for Payment and not
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disputed by the Department shall be due and payable on the last day of the month following
submission or, if that is not a business day, on the following business day.

Section 7.9  Right to Withhold Pavments. The Department will notify the Contractor
within fifteen (15) days after receiving any Application for Payment of any defect in the
Application for Payment or the Contractor’s performance which may result in the Department’s
declining to pay all or a part of the requested amount. The Department may withhold payment
from the Contractor, in whole or part, as appropniate, if:

Section 7.9.1 the Work is defective and such defects have not been remedied; or

Section 7.9.2 the Department has determined that the Contractor's progress has fallen
behind the Project Schedule, and the Contractor fails, within ten (10) calendar days of the
Department's written demand, to provide the Department with a realistic and acceptable plan to
recover the delays; or

Section 7.9.3 the Contractor's monthly schedule update reflects that the Contractor has
fallen behind the Project Schedule, and the Contractor fails to include, in the same monthly
report, a realistic and acceptable plan to recover the delays; or

Section 7.9.4 the Contractor has failed to provide the monthly report in full compliance
with Section 7.9 of this Agreement; or

Section 7.9.5 the Contractor has failed to pay Subcontractors or suppliers promptly or
has made false or inaccurate certifications that payments to Subcontractors or suppliers are due
or have been made; or

Section 7.9.6 any mechanic's lien has been filed against the Department, the site or any
portion thereof or interest therein, or any improvements on the site, even though the Department
has paid all undisputed amounts due to the Contractor, and the Contractor, upon notice, has
failed to remove the lien, by bonding it off or otherwise, within ten (10) calendar days; or

Section 7.9.7 the Department has reasonable evidence that the Work will not be
completed by the Substantial Completion Dates, as required, that the unpaid balance of the Lump
Sum Price would not be adequate to cover actual or liquidated damages arising from the
anticipated delay; or

Section 7.9.8 the Department has reasonable evidence that the Work cannot be
completed for the unpaid balance of the Lump Sum Price; or

Section 7.9.9 the Contractor is otherwise in substantial breach of this Contract

(including, without limitation, failures to comply with CBE Utilization requirements in Article
).
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