GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF GENERAL SERVICES

2013 INAUGURAL PARADE VIEWING STANDS
Solicitation No.: DCAM-12-CS-0182

Addendum No. 4
Issued: September 13, 2012

This Addendum No. 4 is issued and hereby published on the DGS website on September 13, 2012,
Except as modified hereby, the Request for Proposals (“RFP™) remains unmodified.

Item #1

Form of Contract: Attached to this Addendum is the Form of Contract. THE TERMS OF THE
FORM OF CONTRACT SHALL PREVAIL OVER THE RFP. TO THE EXTENT THERE IS
AN INCONSISTENCY BETWEEN THE FORM OF CONTRACT ISSUED HEREWITH AND
THE RFP, THE FORM OF CONTRACT SHALL GOVERN.

- End of Addendum No. 4 -
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By: ,x/'i‘rrf;»u:.«' / / -,/7{/ 7 Date: _/ 2 2 72 2£
JW Lanum
Associate Director/ Contracting Officer
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CONSTRUCTION AGREEMENT
2013 INAUGURAL PARADE VIEWING STANDS

THIS AGREEMENT (“Agreement”) is made as of the ___dayof 2012, by and
between the DISTRICT OF COLUMBIA GOVERNMENT, acting by and through its
DEPARTMENT OF GENERAL SERVICES (the “Department” or “DGS™) and
[CONTRACTOR], duly organized under the laws of [JURISDICTION], and with a place of
business at [ADDRESS] (the “Contractor”).

WITNESSETH:

WHEREAS, the Department requires construction services for Presidential, Mayoral and
Media Inaugural Parade Review Stands, located at the John A. Wilson building, Lafayette Park
and White House consistent with the Drawings and Specifications attached hereto as Exhibit A
(the “Project™);

WHEREAS, the Contractor wishes t&?g;ﬂovide the constmetu)n and related services
necessary to complete the Project, subject to the terms and conditions set forth in the Agreement;

WHEREAS, the Department requ;res that the Project be completed no later than
(the “Substantial Completion'Date”). o

NOW, THEREFORE;;;?K&;Q;Eaanépt an&%f_;_ﬂntractor, tor the consideration set forth
herein, mutually agree as followss, =~ e & 4

"ARTICLE 1
~~ GENERAL PROVISIONS

Section 1.1  Relationship of Parties. The Contractor accepts the relationship of trust
and confidence established with the Department by this Agreement, and covenants with the
Department to furnish the Contractor’s reasonable skill and judgment and to cooperate with the
Contracting Officer’s Technical Representative (COTR) in furthering the interests of the
Department. The Contractor shall use its best efforts to perform the Project in an expeditious
and economical manner consistent with the interests of the Department. The Department shall
endeavor to promete harmony and cooperation among the Department, Contractor, COTR, and
other persons or entities employed by the Department for the Project. In performing its duties
under this Contract, the Contractor shall at all times use the standard of care used by Contractors
that renovate or construct state-of-the-art detention facilities such as the Project in large, urban
areas. Whenever the term “competent” is used herein to describe the Contractor’s actions or
duties, that term shall refer to the level of competence customarily possessed by those
Contractors that renovate or construct detention facilities such as the Project in large, urban
areas.




Section 1.2 Project Description. The Project consists of construction of Presidential,
Mayoral and Media Inaugural Parade Review Stands, located at the John A. Wilson building,
Lafayette Park and White House respectively.

Section 1.3 COTR. The COTR shall provide certain program management functions.
The COTR shall, at all times, act solely for the benefit of the Department, not the Contractor.
The Contractor acknowledges that the COTR is not authorized to modify any of the rights or
obligations of the Department or the Contractor pursuant to this Contraet, or to issue Change
Orders or Change Directives.

Section 1.4  General Description of Contractor’s Duties. Thggb-"Coéltractor shall
perform the services described in Articles 3 and 4. The Contractor shall supply and furnish at the
location where the Work is to be performed all labor, materials, equipment, tﬂals, services, and
supervision, and shall bear all items of expense, necessary to complete and satisfactorily perform
this Contract, except such items that the Department, in this% Contract, specifically agrees to
supply or furnish to or for the use of Contractor. Any labor, materials, equipment, tools, services
or supervision not specifically described in this Contract, but which may be fairly implied as
required thereby or necessary to properly complete the Contract Work; shall be deemed within
the scope of the Contract Work and shall be providfé:dx.\byﬁbntractor at Contractor’s sole expense.

ARTICLE2

 ARTICLE 3
LUMP SUM PRICE

Section 3.1 Lumg{?snm, Price.” The Contractor shall be paid a lump sum price of
[AMOUNT] [($NUMBER)};¢(such=’ém‘ount, the “Lump Sum Price”) to Fully Complete the

Project.#a

Section 3.2 . Certain- Work Included in the Lump Sum Price. The Contractor
acknowledges and understands that the Lump Sum Price is based on the Drawings &
Specifications listed in Exhibit A. It is understood and agreed that the Lump Sum Price
represents the Contraetor’s offer to Fully Complete the Project. The parties acknowledge and
agree that it is their intent to have the Contractor to construct and deliver a tully functional
facility as contemplated in the Bid Set for the Lump Sum Price and consistent with the Project
Schedule. In furtherance of such intent, the Contractor hereby assumes the risks associated with
and shall be responsible for (i) any changes in market conditions that affect the cost of labor or
materials; (i1) coordination issues between the drawings; (iii) elements of work not shown on the
Bid Set, but which are reasonably inferable from the Bid Set; (iv) cost associated with
acceleration of the work and expediting of materials necessary to meet the Project Schedule
which are the result of anything other than an Excusable Delay; and (v) the risk of subcontractor




default or non-performance. It is understood and agreed by the parties that items (i) through (v)
listed in the preceding sentence are not intended to be an exclusive list of the risks assumed by
the Contractor and that such items represent a partial list of the risks assumed by the Contractor.

Section 3.3  Review of Lump Sum Drawings & Specifications. The Department has
selected the Contractor because of its special expertise in constructing similar projects. Before
agreeing to the Lump Sum Price, the Contractor reviewed the Bid Set for accuracy,
constructability and completeness and was required to bring such deﬁciencigs to the attention of
the Department and its Architect/Engineer to address any such deficiencies.To the extent that
any such deficiencies in the Lump Sum Drawings & Specifications could have been identified by
such review by a competent Contractor, such deficiencies shall not be the basis for a change in
the Lump Sum Price or delaying the Project Schedule. ' F o

Section 3.3.1 During the course of the Work, should any errors, omissfigns, z%mﬁiguities
or discrepancies be found on the Lump Sum Drawings or in the Specifications. or;should there

be found any discrepancies between the Drawings and the Speeifications to which Contractor has
failed to call attention before agreeing to the Lump Sum Price; the Contractor shall bring any
such errors, omissions, ambiguities or discrepancies to the attention of Department, and the
Department will interpret the intent of the Drawings and Specifications. Contractor hereby
agrees to abide by and to carry out the Work in accordance with the decision of the Department.
Wherever the intent of the Drawings or Specifications is not indicated clearly or there is a
conflict between the Drawings and Specifications, Contractor will be held to have included in the
Lump Sum Price the more expensive material or method of construction and the quantity of
material. L T

Section 3.3.2 If any item ormatmai shown on the Drawings is omitted from the
Specifications, or vice versa (except:when the Drawings and Specifications clearly exclude such
omitted item), and such item or material is required to complete the detail shown or specified,
and if additional details orinstructions are required to complete the Work, then the Contractor is
deemed to have made an allowance in the Lump Sum Price for the completion of the Work,
consistent with adjoining or similar details and the best accepted practices of the trade for
projects. of this type and quality, whichever is more expensive, unless such additional
information was not reasonably inferable from the Contract Documents. Without limiting the
Contractor’s other duties, in the case of a difference among the Contract Documents as to the
Contractor’s obligations, or an inconsistency in the Contract Documents, the Department will
decide which requirement governs; however, the Contractor shall assume that the more
expensive material or method of construction and the quantity of material shall be required
without a change to the Lump Sum Price.

Section 3.3.3 Execution of the Contract by the Contractor is a representation that the
Contractor has thoroughly examined all Contract Documents, including all details, plans,
elevations, sections, schedules and diagrams, has visited the site, has become familiar with local
conditions under which the Work is to be performed, has correlated personal observations with
the requirements of the Contract Documents, and has satisfied himself before executing the
Contract as to all matters that can affect the Work and its cost, including: (1) the nature of the



land and subsoil; (2) the form and nature of the site and surrounding areas; (3) details and levels
of existing pipe lines, conduits, sewers, drains, cables or other existing services; (4) the
quantities, nature and availability of the materials, tools, equipment and labor necessary for the
completion of the Work; (5) the means of access to the site and any accommodation he may
require; (6) uncertainties of weather and physical conditions at the site; and in general to have
himself obtained all necessary information as to risk contingencies, climatic, hydrological and
natural conditions and other circumstances which may influence or affect his performance of the
Work. The Contractor waives any and all claims against the Department arising from or relating
to such contingencies and conditions that are reasonably inferable from the Contract Documents,
in light of the required preconstruction review and inspection and the €ontractor’s expertise in
the field of construction. h

Section 3.4  Basis of Lump Sum Price. The Lump Sum Pr

e is based{;on the
following documents:

" | Exhibit A: List of Drawings, Speciﬁcatilo.n&img other documents on which the
Lump Sum Price is based. N

- 1
S

2 Exhibit B: Form of Offer Letter “

3 Exhibit C: Davis Bacon Wage Rates

4 Exhibit D: Subcontracting Plan

.5 Exhibit E: Solicitation Number: DCAM-12-CS-0182

Section 3.5 Tax Exempt Status. ’F‘H&Pepanment expects that the Project will qualify
as tax-exempt under the applicable laws, and such tax exemption shall be reflected in the Lump
Sum Price. .

Section 3.6 U:hsafeMﬁtérifi_zIs and Hazardous Materials.

Section 3.6.1 The Contractor shall not bring, spill or release onto the site asbestos,
PCBs. or any other Hazardous' Material that is not customarily used in a facility of the type and
similar to the Project, and shall bring to the Department’s attention any specification of such
Hazardous Materials in the design documents. If the Contractor believes that anything in the
Contract Documents would require that it use or bring onto the site asbestos, PCBs, or any
Hazardous Material that is not customarily used in a facility of the type and similar to the
Project, it shall immediately inform the Department and seek direction before proceeding. The
Department shall not be responsible under this Section 3.6 for materials or substances the
Contractor brings to the site unless such materials or substances are required by the Contract
Documents. The Department shall be responsible for materials or substances required by the
Contract Documents, except to the extent of the Contractor’s fault or negligence in the use and
handling of such materials or substances.



Section 3.6.2 The Department shall not be responsible under this Section 3.6 for
materials or substances the Contractor brings to the site unless such materials or substances are
required by the Contract Documents. The Department shall be responsible for materials or
substances required by the Contract Documents, except to the extent of the Contractor’s fault or
negligence in the use and handling of such materials or substances. The Contractor shall
indemnify the Department for the cost and expense the Department incurs (1) for remediation of
a material or substance the Contractor brings to the site and negligently handles, or (2) where the
Contractor fails to perform its obligations under this Section 3.6.

ARTICLE 4
CONSTRUCTION PHASE

Section 4.1  General. Construction shall commence when this Agreement is executed
by both the Department and the Contractor and the Department issues a Notice te Proceed for
Construction Services. The Contractor shall, through Subcontractors or its own forces, perform
all of the Work necessary to construct the Project so that it is complete, safegand properly built
in strict accordance with the Contract Documents. "W?i’t.bout limitation, the Contractor shall
provide all of the labor, materials, tools, equipment, temp%)frary services, and facilities necessary
to complete the construction and installation of the Project. The Work shall be carried out in a
good and workmanlike, first-class manner, and in timely fashion. All materials and equipment to
be incorporated into the Project shall be new and previously unused, unless otherwise specified,
and shall be free of manufacturing or other defects. The Contractor further warrants that the
Work will conform to the requirements of the Contract Documents and will be free from defects,
except for those inherent in the quality of the Work the Contract Documents require or permit.
Work, materials, or equipment®not conforming to these requirements may be considered
defective. If required by the Department, the Efé;ptractor shall furnish satisfactory evidence as to
the kind and quality of materials and equipment. -

Section 4.1.1 Consultation and Analysis. The parties acknowledge that the Contractor
was engaged through a competitive procurement process based on a set of bid documents that are
intended to répresent a complete set of construction documents (the “Bid Set”). Notwithstanding
the characterization of the Bid Set as a complete set of documents, both parties to this Agreement
acknowledge and agree that the Bid Set is likely to contain errors, omissions, ambiguities and
discrepancies that are typically found in documents of this nature, and it is the intent of the
Agreement to transfer the risk associated with such errors, omissions, ambiguities and
discrepancies to the Contractor. Based on the preconstruction review of the Bid Set, the
Contractor has confirmed the Lump Sum Price set forth herein, and the parties have agreed to
liquidated damages if the Substantial Completion Date is not met.

Section 4.1.2 Project Schedule. The Project Schedule shall be based on a critical path
method of scheduling and includes various activities, the duration of each, and the logical
relationships between such activities. All parties to this Agreement understand and agree that the
Project Schedule has been agreed to is not a contract document and rather is intended to serve as
a management tool. All parties further acknowledge and agree that adjustments will be required




to activities, their duration and sequencing in order to accomplish the Project’s objectives and
end-dates. In furtherance of the foregoing, the Contractor further understands and agrees that it
shall only be entitled to an adjustment to the Substantial Completion Date if an Excusable Delay,
as such term is defined below, occurs and such delay is promptly brought to DGS’ attention.
The Contractor further understands and agrees that this Agreement has a “no damages for delay”
clause and that the Contractor shall only be entitled to compensation for Excusable Delay as set
forth in Article 6 of this Agreement. The Project Schedule shall be maintained and updated
during Construction not less frequently than monthly.

Section 4.1.3 Review of Means and Methods. If the Contract Documents give specific
instructions concerning construction means, methods, techniques, sequences or procedures, the
Contractor has evaluated the jobsite safety thereof during the preconsﬁﬁéiion, phase and, except
as stated below, shall be fully and solely responsible for the jobsite safety of such means,
methods, techniques, sequences or procedures. If the Contractor determine?]i?‘ti;ﬁat sueh means,
methods, techniques, sequences or procedures may not bg‘f‘sgfe, the Contractor sﬁal:-}.ﬁ'give timely
written notice to the Department during Construction and sﬁ"’a"éllmnot proceed with that portion of
the Work without further written instructions from the Department. If the Contractor is then
instructed to proceed with the required means, methods; techniques, sequences or procedures
without acceptance of changes proposed by the Contractor, the Department shall be solely
responsible for any loss or damage arising solely from those Department-required means,
methods, techniques, sequences or procedures. :

Section 4.1.4 Field Measurements. Contractor shall take field measurements and
verify field conditions and shall carefully c'oz;fnpai‘éis‘ych field measurements and conditions and
other information known to Contractor with the Contract Documents before commencing
activities. Errors, inconsistencies. or omissions discovered shall be reported to Department in
writing prior to the performance of the worl + Once work is started, Contractor assumes the
responsibility and costs for the work and the cost of correcting work previously installed.

Section 4.2 Sﬁbcoﬂ@a&:ﬁ_ng and wA(_iministratioL

Secﬁ&n_éi.z.l It 18 understood that the Contractor may, subject to the term of this
Agreement, subcontract a portion of the work to a Subcontractor pursuant to written contract
with the Contractor; provided, however, that the Contractor shall not be permitted to subcontract
all or substantially all of the Work to a single Subcontractor.

Section 4.2.2 The Department may at any time direct the Contractor to terminate any
Subcontractor or supplier performing services on the job.

Section 4.2.3 The Department may elect to review the form of any such subcontract or

agreement with a material supplier to ensure that such contract incorporates the contractual
provisions required by this Agreement.

Section 4.2.4 The Contractor shall contract for provision of all services and materials for
the Project over $25,000.00 (other than Self-Performed Work) via written subcontracts or, for



contracts requiring provision of materials or equipment only, and not labor, via written supply
agreements. All subcontracts and supply agreements shall include the following provisions:

M |

T

that, to the extent of the Work or supply within the agreement’s scope, the
Subcontractor or supplier is bound to the Contractor for the performance of all
obligations which the Contractor owes the Department under the Contract;

that the Subcontractor or supplier is not in privity with the Department and shall
not seek compensation directly from the Departmen& on any third-party
beneficiary, quantum meruit, or unjust enrichment claim; or otherw1se except as
may be permitted by any applicable mechanic's lien law? -

that the Department is a third-party beneficiary of the "su&contract or supply
agreement, entitled to enforce any rights thereunder for its beneﬁ&, ;

that the Subcontractor or supplier consents tosxgs:gm'nent of'its agreement to the
Department, at the Department's sole 0 tlon it th;: Contractcgr is terminated for
default;

that the Subcontractor or suppher sha.ll comply immediately with a written order
from the Department to the Contractor tea suspend or stop work;

that the Subcontractor or su pher shall mamtam records of all Work it is
requested or authorized to d(ik on a time and material or cost- -plus basis, or with
respect to claims that it has asserted ond time and materials or cost- plus basis,
during the Project and for f‘pf;nod of time specified in the General Conditions and
requiring the Subcontractor or suppher to make those records available for review
or audit by the Department durmg that time;

that the Subcontractor shall obtaln and maintain, throughout the Project, workers'
compensation insurance in accordance with the laws of the District of Columbia

(This prows&on is not applicable to supply agreements.);

__that, if the Department terminates the Contract for convenience, the Contractor
 may similarly terminate the subcontract or supply agreement for convenience,

upon seven (7) days' written notice to the Subcontractor or supplier, and that the
Subcontractor or supplier shall, in such a case, be entitled only to the costs set
forth in the Termination for Convenience provisions of this Agreement;

that the Department shall have the right to enter into a contract with the
Subcontractor or supplier for the same price as its subcontract or supply
agreement price less amounts already paid, if the Contractor files a voluntary
petition in bankruptcy or has an involuntary petition in bankruptcy filed against it;



.10 that the Subcontractor or supplier shall not be entitled to payment for defective or
non-conforming work, materials or equipment, and shall be obligated promptly to
repair or replace non-conforming work, materials or equipment at its own cost;

A1 a provision requiring that Subcontractors and suppliers promptly pay
Subcontractors and suppliers at lower tiers, imposing upon the Subcontractors and
suppliers a duty to pay interest on late payments, and barring reimbursement for
interest paid to lower tier Subcontractors or suppliers due to a Subcontractor’s or
supplier’s failure to pay them in timely fashion;

12 a provision requiring that all Subcontractors at all tiers comply with the provisions
of Article 11 (Economic Inclusion Goals); provided, however, that the Contractor
may, in its reasonable discretion impose a different LSDBE subcontracting goal
on some or all of its Subcontractors; provided, further, howevﬁ, that pothing in
this provision shall be deemed to excuse the Contractor from using its best efforts
to achieve the LSDBE subcontracting goal on an aggregate basis for the Project;

13 a provision which allows theContraﬁﬁor to ;thholdpayment from the
Subcontractor if the Subcontractor does not meet the requirements of the
Subcontract; L, W4

.14 lien and claim release and wmvar provisions substantially identical to those in this
Agreement. . 4

M:)&TX;‘

Section 4.2.5 Wlthmswm(?)daysof recewmg any payment from the Department
including amounts attributable to. Work' performed, or materials or equipment supplied, by a

Subcontractor or supplier, the Contractor s all either pay the Subcontractor or supplier for its
proportionate share of the amount paid. to the Contractor for the Subcontractor’s or supplier’s
Work or materials or equipment, or notify the Department and the Subcontractor or supplier, in
writing, of the Contractor’s inténtion to withhold all or part of the payment and state the reason
for the withholding. All monies paid to the Contractor under the Contract shall be used first to
pay amounts ‘due to Subcontractors or suppliers supplying labor or materials for the Project and
only money remaining after such payments are made may be retained by the Contractor. Monies
paid by joint check shall be deemed to have been paid fully to the Subcontractor or supplier
named as a joint payee, unless the Department agrees otherwise in writing. Any interest paid to
Subcontractors or suppliers because the Contractor has failed to pay them in timely fashion shall
not entitle the Contractor to a Change Order.

Section 4.2.6 The Contractor shall not substitute or replace any Subcontractor or
supplier certified by the District of Columbia Department of Small and Local Business
Development without the Department's prior written consent.

Section 4.2.7 The Department has the right to contact Subcontractors or suppliers at all
tiers or material or equipment suppliers directly to confirm amounts due and owing to them or
amounts paid to them for Work on the Project, and to ascertain from the Subcontractors or



suppliers at all tiers their projections of the cost to complete their Work or to supply their
material or equipment, or the existence of any claims or disputes. In doing so the Department
shall not issue any directions to Subcontractors or Suppliers at any tier.

Section 4.3  Progress Meetings. The Contractor shall schedule and conduct, at a
minimum, bi-weekly progress meetings at which the Department, the COTR, the Contractor and
appropriate Subcontractors can discuss the status of the Work. The Contractor shall prepare and
promptly distribute meeting minutes. P

Section 4.4  Written Reports. The Contractor shall prqvi&g: writterr reports to the

COTR on the progress of the entire Work in accordance at least every ~other ‘week. The
Contractor shall also maintain a daily log containing a record of weather, Subcontractors
working on the site, number of workers, major equipment on the site, ka accomplished,
problems encountered and other similar relevant data as the Department may reasonably require.
The log shall be available to the Department, and the COTR. The Contractor and its
subcontractors and subconsultants shall be required to. use Primavera 6 Prolog as a document
management tool for this Project. ' 4 N

: _

Section 4.5  Cost Control System. The Contractor shall maintain accurate records of
the Cost of the Work. Where Work is being performed on a time and materials bases or to be
funding through an allowance in the Lump‘i;:S_qm Price, the Contractor shall identify variances
between actual and estimated costs and report the variances to the Department and the COTR at
regular intervals. W N 4

Section 4.6 Key Persbﬂf;eﬁf"’:@am;g&ctor’s.ﬁéy personnel shall include (i) the Project
Executive; (ii) the Field Superintendent aﬁéﬁ?_(iii) the Project Manager. The Contractor's
obligation to provide adequate stafﬁf‘tg\is not limited to providing the key personnel, but is
determined by the needs of the Project...The Contractor shall not replace any of the key
personnel without the Department's prior written approval, which shall not be unreasonably
withheld. If any of the key personnel become unavailable to perform services in connection with
the Contract due to death, illness, discharge or resignation, then the Contractor shall promptly
appoint a replacement acceptable to the Department. The Department shall be entitled to
complete information, on each such replacement, including a current resume of his or her
qualifications and experience.

Section4.7  Qualified Personnel/Cooperation. The Contractor shall employ on the
Project only those employees and Subcontractors who will work together in harmony and who
will cooperate with one another on the Project. The Contractor shall enforce strict discipline,
good order and harmony among its employees and its Subcontractors and shall remove from the
site any person who is unfit for the work or fails to conduct himself in a proper and cooperative
manner. [f the Department requests removal of any person as unfit or as having behaved
inappropriately, the Contractor shall promptly comply.

Section 4.8  Work by Separate Contractors.




Section 4.8.1 Department reserves the right to perform construction or operations
related to the Project with Department’s own forces, and to award separate contracts in
connection with other portions of the Project or other construction or operations on the site.

Section 4.8.2 Contractor shall afford Department and separate contractors reasonable
opportunity for the introduction and storage of their materials and equipment and performance of
their activities, and shall connect and coordinate Contractor’s construction and operations with
theirs as Department may reasonably require.

Section 4.8.3 The Contractor shall coordinate its Work with.work performed by the
Department’s own forces or separate contractors. The Contractor shall participate with other
separate contractors and the Department in reviewing their construction schedules; The
Contractor shall make any revisions to the construction schedule deemed necessary afer a joint
review and mutual agreement. The construction schedules shall then constitute the schedules to

be used by the Contractor, separate contractors and the Department until subsequently revised.

Section 4.8.4 If part of the Contractor’s Work depends for. proper execution or results
upon construction or operations by the Department or a separate contractor, the Contractor shall,
prior to proceeding with that portion of the Work, promptly report to the Department apparent
discrepancies or defects in such other construction that would render it unsuitable for such proper
execution and results. Failure of the Contractor so to report shall constitute an acknowledgment
that the Department’s or separate contractors completed or partially completed construction is fit
and proper to receive the Contractor’s Work, except. as to defects not then reasonably
discoverable. L "

Section 4.8.5 The Contractor shall reimburse the Department for costs the Department
incurs that are payable to a separate contractor because of the Contractor’s delays, improperly
timed activities or defective construction. The Department shall be responsible to the Contractor
for costs the Contractor incur§ because of a separate contractor’s delays, improperly timed
activities, damage to the Work or &e'féfc“tiife construction.

_ Section 4.8.6 Ifa dispute arises among the Contractor and separate contractors as to the
responsibility under their respective contracts for maintaining the premises and surrounding area
free from waste materials and rubbish, the Department may clean up and allocate the cost among
those responsible.

Section 4.9 Cutting and Patching. The Contractor shall be responsible for cutting,
fitting or patching required to complete the Work or to make its parts fit together properly. All
areas requiring cutting, fitting and patching shall be restored to the condition existing prior to the
cutting, fitting and patching, unless otherwise required by the Contract Documents. The
Contractor shall not damage or endanger a portion of the Work or tully or partially completed
construction of the Department or separate contractors by cutting, patching or otherwise altering
such construction, or by excavation. The Contractor shall not cut or otherwise alter such

-10-



construction by the Department or a separate contractor except with written consent of the
Department and of such separate contractor; such consent shall not be unreasonably withheld.

Section 4.10 Site Safety and Clean-Up.

Section 4.10.1 The Contractor will be required to provide a safe and efficient site, with
controlled access.

Section 4.10.2 The Contractor shall be responsible for site security and shall employ if
necessary, at its own expense, watchpersons to safeguard the site.

Section 4.10.3 The Contractor shall be responsible for the cost of tempdf;qry power used
during the construction of the Project, including, but not limited to, the cost of installing such

temporary wiring as may be required to bring power to the site. The Contractor shall also be
responsible for the cost of all temporary construction necessary on the site.

b
.

Section 4.10.4 Illumination of the worksite during non-daylight hours is required of the
Contractor at the Contractor’s expense. The Contractor shall etmure that the extent and intensity
of lighting match or exceed existing lighting conditions b

Section 4.11 Close-out.

Section 4.11.1 The Contractor shall'be required-to prepare and submit at close-out a
complete set of product manuals, warrantiesy. etc. The Contractor shall also provide the
Department with a complete set of its Projeet files, including, but not limited to, shop drawings,
etc. at close out so as to assist thféﬁgﬂegalcjtmenfé?in operatmg the building.

Section 4.12  Partial Use o Occupaney.

Section 4.12.1 The Department rrih}g; occupy or use any completed or partially completed
portion of the Work at any stage when such portion is designated by separate agreement with the
Contractor, provided such oecupancy or use is consented to by the and authorized by public
authorities having jurisdiction over the Project. Such partial occupancy or use may commence
whether or not the portion.is Substantially Complete, provided the Department and Contractor
have accepted. in writing the responsibilities assigned to each of them for payments, retainage, if
any, security, maintenance, heat, utilities, damage to the Work and insurance, and have agreed in
writing concerning the period for correction of the Work and commencement of warranties
required by the Contract Documents. When the Contractor considers a portion Substantially
Complete, the Contractor shall prepare and submit a list to the COTR as provided under Section
9.8.2. Consent of the Contractor to partial occupancy or use shall not be unreasonably withheld.
The stage of the progress of the Work shall be determined by written agreement between the
Department and Contractor or, if no agreement is reached, by decision of the COTR.

Section 4.12.2 Immediately prior to such partial occupancy or use, the Department,

Contractor and COTR shall jointly inspect the area to be occupied or portion of the Work to be
used in order to determine and record the condition of the Work.

-11-



Section 4.12.3 Unless otherwise agreed upon, partial occupancy or use of a portion or
portions of the Work shall not constitute acceptance of Work not complying with the
requirements of the Contract Documents.

Section 4.13 Correction of Work.

Section 4.13.1 The Department shall be at liberty to object amito require the Contractor
to remove forthwith from the Project site and the Work and to yromptly replace the
Superintendent, any foreman, technical assistant, laborer, agent, represent tilye, or otheé}person
used by the Contractor in or about the execution or maintenance of the Wc'ji?ﬁ’}5 who _;ﬁ*fhe sole
opinion of the Department is misconducting himself, or is_-é;i;ilgompetent or negligent in the proper
performance of his duties, or whose performance in the Work is otherwise considered by the
Department to be undesirable or unsatisfactory, and-such person shall not be again employed

Section 4.13.2 Contractor shall promptly eorreet Work rejected by Department for
failing to conform to the requirements of the Contract Documents or applicable law or

regulations whether observed before or after Final Coﬁiplgation and whether or not fabricated,
installed or completed, and shall correct any Work foun@§§:t6 be not in accordance with the
requirements of the Contract Documents within a period of one (1) year from the date of Final
Completion or by terms of an applicable special warranty required by the Contract Documents.
The provisions of this Section 4:16 apply to Work done by Subcontractors as well as to Work
done by direct employees of Contractor. Contractor shall bear costs of correcting such Work,
including additional-testing and inspeetions and compensation for Department’s services and
expenses made necessary thereby. -

Section 4.13.3 Department shall have the right, in lieu of terminating this Agreement, to
take over a part or all of the Work and complete the Work. For work that is deleted, Contractor
shall provide a credit to the Department for work deleted plus its profit for work not performed.
Howev'ex_',zfor any work that is rejected by the Department or COTR, in writing, the Contractor
shall have three (3) days from the date of the letter (“Cure Notice™) to state whether it intends to
cure the work and provide a plan and schedule for correction. If the Contractor agrees to cure
the work that is the subject of the cure notice, then it will have five (5) days within which to
submit a plan and schedule for the approval of the Department. In the event that the Contractor
refuses to respond or the Department rejects the plan, then the Department may take over and
complete the Work and all costs plus twenty percent (20%) shall be deducted from any amounts
due to the Contractor. If the Department is determined to have wrongtully exercised this right to
carry out the Work, the Contractor’s sole remedy shall be compensation as provided under
Section 14.4.3 of this Agreement for termination by the Department for convenience. If
Contractor fails to comply with written directive from the Department, the failure shall be a



material default of this Agreement and the Department’s right to complete all or a portion of the
Work does not waive this right.

Section 4.13.4 Nothing contained in this Article 4 shall be construed to establish a
period of limitation with respect to obligations which Contractor might otherwise have under the
Contract Documents or under law.

Section 4.13.5 If during the guarantee or warranty period, any material, equipment or
system requires corrective Work because of defects in materials or workmanship, Contractor
shall commence corrective Work within forty-eight (48) hours after receiving the notice and
work diligently until corrective Work is completed; provided, however,if such notice is received
on the day before a weekend or a holiday, Contractor will commence eorrective Work on the
next business day. If Contractor does not, in accordance with the terms anc provisiorﬁ% of the
Contract Documents, commence all corrective Work within forty-eight 48) hours or if
Contractor commences such Work but does not pursue it in an expeditious manner, Department
may either notify the bonding company (if any) to have such Work and/or obligations performed
at no additional cost to Department or may perform such Work and/or obligations and charge the
costs thereof to Contractor. The Contractor shall correet any defects noted by Department. The
obligations of Contractor or any Subcontractor under the terms and provisions of the Contract
Documents shall not be limited to the payments made bx.;ﬁsle surety (if any) under the provisions
of this Agreement. Ten (10) months following Substantial Completion, Contractor shall

“and Contractor shall promptly correct

accompany Department on an inspection of“the Project,”
any defective Work or non-conforming Work.

Section 4.14 Manufagj‘f‘niii.‘g@f_ Wari’a__nties *

Section 4.14.1 Contractor {varranw hat all manufacturers’ or other warranties on all
labor, materials and equipment furnished by Contractor or a Subcontractor or supplier shall run
directly to or will be speeifically assigned to' Department on demand or upon Final Completion
of the Project without 'd_eman&ﬁﬁ':"‘_lg,;_t_he event any issue or defect which would be covered by any
warranty arises but is not addressed by the grantor of the warranty, the Contractor shall be
required to act as the guarantor of the obligations under the warranty and to perform under the
terms of the warranty.

Section 4.14.2 Contractor warrants that the installation of all materials and equipment
shall be in strict accordance with the manufacturers’ requirements or specifications and Legal
Requirements; as applicable, and that the materials and equipment shall function as required by
the Contract Documents and be suitable for their intended purpose. Prior to Final Completion,
Contractor shall obtain a statement from the manufacturers of the roofing system and major
mechanical equipment, systems and/or components approving Contractor’s installation of all
such equipment, systems and/or components. If the Department seeks to enforce a claim based
upon a manufacturer’s warranty and such manufacturer asserts a claim of defective installation
by Contractor, Department shall be entitled to assert a claim for defective installation against
Contractor regardless of any limitations on time.
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Section 4.14.3 If the Contractor fails to commence the cure of any breach of this
warranty within after the time specified in a written cure notice that Work is defective or not
conforming to the Contract Documents, and if the Contractor fails to provide a written plan and
schedule to cure within the time specified in a written notice tor requesting a cure plan, and if the
Contractor fails to initiate the cure within the time specified in the Department’s approval of the
plan and schedule to cure, and if the Contractor fails to continue with and complete the cure
within the approved schedule (or such longer time as may be mutually agreed in writing and such
shorter time as Department may direct in case of emergency), then the Department may, without
prejudice to other remedies the Department may have, cure such breach of warranty. In such case
an appropriate Change Order shall be issued deducting from payments then or thereafter due the
Contractor the cost of curing such breach, including compensation fagﬁ_{ the COEEB’S additional
services and expenses made necessary by such failure. If payments then. or. thereafter. due the
Contractor are not sufficient to cover such amounts, then the Contractor or
the difference to the Department, subject to the right to appeal and obtain a {
Department. :

Section 4.14.4 Modifications, extensions, attachments to, completion of or repair to
systems in the Work by or on behalf of the.E_Dépari‘;ﬁ%}gnt, in‘cfi:t,gljng without limitation the
electrical, HVAC, plumbing, security and sprinkler systems, shall not void the Contractor’s
warranty so long as the same are done in-accordance with the original design and installation

standards.

Section 4.14.5 The Contractor aséigti&;a with effect not later than the date of final
acceptance of the Work by the Department; all manufacturers’ warranties relating to materials
and labor used in the Work. .~ 5

N

- . ARTICLE 5
" DEPARTMENT’S RESPONSIBILITIES

Section 5.1 I:‘if_ormﬁit‘:i':omfiix;d Services.

Section 5.1.1 The Department shall provide full information in a timely manner
regarding the requirements of the Project, including a program which sets forth the Department’s
objectives;%-iﬁéomﬁ'ainfs"and criteria, including space requirements and relationships, flexibility
and expandability requirements, special equipment and systems, and site requirements,

Section 5.2 Department’s Designated Representatives.

Section 5.2.1 Chief Contracting Officer (CCO) In accordance with 27 DCMR. Chapter
47, Section 4704 contracts may be entered into and signed on behalf of the District Government
only by CCO. The address and telephone number of the CCO is:

Brian J. Hanlon
Director

STl



Department of General Services (DGS)
2000 14™ Street, N.W. — 8" Floor
Washington, D.C. 20009

Telephone: (202) 727-3770
E-mail:brian.hanlon@dc.gov

Section 5.2.2 Authorized Changes by the CCO

ol

In accordance with Article 3 of the General Provisions of the Standard Contract
Provisions For Use With Specifications for District of Cclﬁmbia Construction
Projects Revised March 2011, the CCO is the only person authorlzed to approve
changes to any of the requ1rements of the contract.

The Contractor shall not comply with any order, directive or mquest that changes
or modifies the requirements of this contract, unless issued in writing anc% signed
by the CCO. .

In the event the Contractor effects any change at ﬂk: mstructlon or request of any
person other than the CCO, the change will be consrd’e,red to have been made
without authority and no adjustment will be inade in the cemtract price to cover
any cost increase mcurred asa result thereof.

Section 5.2.3 Contracting Officer’s Techmcal'ﬁ‘epresentatwe (COTR)

1

The COTR is responsible for generaté@dmlmstratlon of the contract and advising
the CCO as to the Contractor’s compham;e or noncompliance with the contract.
The COTR has the: resp(mszbﬂ;ty for the day-to-day monitoring and supervision
of the contract, of ensuring the work conforms to the requirements of the contract
and such other responsibilities and authorities as may be specified in writing by

the C CO ami/or in the contragt. These include:

Keepmg the CCO ﬁﬁly informed of any technical or contractual difficulties

encountered’ durmg the performance period and advising the CCO of any potential

probIem areas under the contract;

ioor'd'fna_tmg sﬂe entry for Contractor personnel, if applicable;

Rev1ewmg invoices for completed work and recommending approval by the CCO
if the Contractor’s prices and costs are consistent with the contractual amounts
and progress is satisfactory and commensurate with the rate of expenditure;
Reviewing and approving invoices for deliverables to ensure receipt of goods and
services. This includes the timely processing of invoices and vouchers in

accordance with the District’s payment provisions; and

Maintaining a file that includes all contract correspondence, modifications,
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records of inspections (site, data, equipment) and invoice or vouchers.
i The address and telephone number of the COTR is:

Daniel Bohnlein

Project Manager

Department of General Services (DGS)

Capital Construction Services Division .&
1250 U Street, N.W. — 4 Floor st
Washington, D. C. 20009
Telephone: (202) 698-4148

E-mail: daniel.bohnlein@dc.gov

8 The COTR shall NOT have the authority to: ~

8.1

8.2

8.3

.84 Authonze the . xpendﬂute of funds by the Contractor;
‘%a
85 -;_-Change the penod of performance or

.8.6 Authomze the use Oi‘ Dlstnct property, except as specified under the
contract :

'9 Contractor shall be held fully responsible for any changes not authorized in
. advange, in writing, by the CCO, and may be denied compensation or other relief
- for any additional work performed that is not authorized by the CCO in writing.
In addition, Contractor may also be required at no additional cost to the District,
to take. all corrective action necessitated by reason of the unauthorized changes.

ARTICLE 6
CLAIMS FOR ADDITIONAL TIME

Section 6.1  Time is of the essence of this Contract.

i



Section 6.2  The Contractor will perform the Work so that it shall achieve Substantial
Completion by the Substantial Completion Date. Unless the failure to achieve Substantial
Completion by the Substantial Completion Date is a result of an Excusable Delay, as defined in
Section 6.3, the delay shall be deemed Non-Excusable and the Contractor shall not be entitled to
an extension of time. Without limiting the generality of the foregoing, delays for the tollowing
reasons shall be regarded as Non-Excusable and shall not entitle the Contractor to an extension

of time:

Delays due to job site labor disputes, work stoppages, or su§p§ﬁsions of work;

Delays due to adverse weather, unless the Contractor, eétgblishes that the adverse
weather was of a nature and duration in excess of averages established by data
from the U.S. Department of Commerce, National Oceanic and Atmospheric
Administration for the Project locale for the ten (10) years preeéd{ng the effective
date of the Contract. For purposes of this clause, weather shall only be deemed
“Excusable” if the weather in question was more severe than that encountered at
the Project site over the last ten (10)-years fbi“the month in question. Such
determinations shall be made based on the number of rain/snow days or the
cumulative precipitation total. for:the month in question. Notwithstanding the
foregoing, named storms shall condlﬁ&iyely*%e deemed “Excusable™;

Delays due to the failure ofthContractU?“m Subcontractors or material suppliers
at any tier to perform in timely oz proper fashion, without regard to concepts of
negligence or fault; or A e

Delays due to Site'conditions. whether known or unknown as of the effective date
of the Contract, foreseeable or unforeseeable at that time, naturally occurring or
man-made; provided, however, that delays due to Differing Soils Conditions or
Hazardous Materials Remediation shall be deemed an Excusable Delay.

Section 6.3  The Cehtraéffiig;;--s‘hall be entitled to an adjustment in the Substantial
Completion Date due to an Excusable Delay. The term “Excusable Delay” shall mean:

V“l.

Delays, due to adverse weather other than those that are classified as a Non-

 Excussble delay

Delays due to acts of God, war, unavoidable casualties, civil unrest, and other
similar causes of delay that are beyond the control of the Contractor; provided,
however, that in no event shall a Non-Excusable delay or the action of the
Contractor, or any of its employees, agents, Subcontractors or material suppliers
be deemed an Excusable Delay; or

Delays caused by Differing Soils Conditions or Hazardous Materials
Remediation.

A




In addition to the forgoing, a delay shall be deemed to be an Excusable Delay only to the extent
that such delay (i) warrants an extension in the Substantial or Final Completion Date; (ii) has not
been caused by the Contractor or any of its employees, agents, Subcontractors or material
suppliers; (iii) is on Project’s critical path; and (iv) is in addition to a time contingency of
twenty-one (21) calendar days that is built into the critical path.

Section 6.4  If the Contractor wishes to make a claim for an increase in the Contract
time, written notice as provided herein shall be given. The Contractor’s claim shall include an
estimate of the cost and of the probable effect of delay on the progress of the Work. In the case
of continuing delay, only one claim is necessary.

Section 6.5 In no event shall the Contractor be entitled to

increase in the Lump
Sum Price a result of either an Excusable or Non-Excusable Delay. :

ARTICLE?7
COMPENSATION

%

i

Section 7.1  Compensation. The Contractor shall be paid.its compensation in a series
of progress payments and a final payment. Progress payments shall be based on a schedule of
values that is agreed upon by the Parties as well as the COTR’s good faith estimate of the level
of completion for each component of the schedule of values.

Section 7.2 Schedule of Vah@“ﬁi T’ffé.:,‘COHtractdftf_;sﬁall prepare a Schedule of Values
which breaks down the Lump Sum Price for the various parts of the Work. The Schedule of
Values shall be maintained in such a.manner to providea breakdown of the Lump Sum Price in
enough detail to facilitate continued evaluation of applications for payment and progress reports.
Large subcontracts shall be broken into several line items where, in the opinion of the COTR,
such detail is necessary to properly track the progress of the Work. The proposed schedule of
values shall also includeé separate line items for labor and material for those elements of the
Work where, in the opinion? 'bfft}_;g,:COT&';’ the cost and materials and labor are experienced are
incurred at different points in time during the Project. Such elements of work typically include
mechanical systems, vertieal transport systems, windows, structural steel. The Contractor and
the COTR shall meet as necessary to maintain the schedule of values for the Project in a manner
acceptable to the COTR. No progress payments shall be made unless the then current Schedule
of Values is acceptable to the COTR.

Section 7.3  Retention. The Department shall withhold from each progress payment
an amount equal to0 ten percent (10%) of each progress payment until such time as fifty percent
(50%) of the Work has been competed at which point the Department may cease retaining
against such item. Once Substantial Completion has occurred, the Department will reduce the
retention being withheld to an amount that is equal to Two Hundred percent (200%) of the
COTR’s good faith estimate of the remaining Work.

Section 7.4  Documents Required with Application for Payment. Each Application
for Payment shall be accompanied by the Contractor's job cost ledgers in a form satisfactory to
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the Department, the Subcontractors’ and Suppliers’ Applications for Payment on AIA
Documents G702 and G703 or other form acceptable to the Department, and such other
supporting documentation as the Department may reasonably request. Each Application for
Payment shall include detailed documentation of costs as a condition to approving progress
payments, but the Contractor shall nevertheless maintain complete documentation of the costs.

Section 7.5  Contractor's Certification. FEach Application for Payment shall be
accompanied by the Contractor's signed certification that all amounts paid to the Contractor on
the previous Application for Payment that were attributable to Subcentractor Work or to
materials or equipment being supplied by any supplier has been paid over to the appropriate
Subcontractors and suppliers; that all amounts currently sought for, Subcontractor Work or
supply of materials or equipment are currently due and owing to the Sul sentraetors and'material
or equipment suppliers; and that all Work, materials or equipment for which payment is sought
is, to the best of the Contractor's knowledge, free from defect and meets alb. of the Contract
requirements. The Contractor shall not include in an Application Payment amouﬁ%&igfﬁf Work for
which the Contractor does not intend to pay. TR

Section 7.6  Lien Waivers. Each Application for Payment shall be accompanied by
written waivers of the right to file a mechanic's lien and all other c!éﬁng;i"{n a form substantially
similar to Exhibit I for the Contractor and all Sub’éqptraé’tors and material suppliers at all tiers
who have supplied labor or material or bath for which payment is requested, subject only to
receipt of payment. If the Departméﬁ%.@_i‘_\so requés%& the Contractor shall also submit
unconditional waivers of liens for itself and al'I?'S;;__tgbcontracfigrs and material suppliers at all tiers
with respect to Work or materials or equip?nent‘ for which payment has been previously made,
and additional forms of waiver acknowledging receipt of final payment under the Contract, and

providing final release of such liens. .

Section 7.7 = Warranty of Title. By submitting an Application for Payment, the
Contractor warrants to the Department that title to all Work for which payment is sought will
pass to the Department, without. liens, claims, or other encumbrances, upon the receipt of
payment by the Contractor. The Department may require execution of appropriate documents to
confirm passage of clear title. Passage of title shall not operate to pass the risk of loss with
respect to the Work in question. Risk of loss remains with the Contractor until Substantial
Completion, unless otherwise agreed by the Department, in writing.

Section 7.8 Submission. On the twenty-fifth day of each month the Contractor shall
submit to the Department (with a copy to the COTR) an Application for Payment, which
Application for Payment shall cover the entire month during which the Application for Payment
is submitted. All amounts formally submitted via Application for Payment and not disputed by
the Department shall be due and payable on the last day of the month tollowing submission or, if
that is not a business day, on the following business day.

Section 7.9  Right to Withhold Payments. The Department will notify the Contractor
within fifteen (15) days after receiving any Application for Payment of any defect in the
Application for Payment or the Contractor’s performance which may result in the Department’s
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declining to pay all or a part of the requested amount. The Department may withhold payment
from the Contractor, in whole or part, as appropriate, if:

.1

2

the Work is defective and such defects have not been remedied; or

the Department has determined that the Contractor's progress has fallen behind
the Project Schedule, and the Contractor fails, within ten (10) calendar days of the
Department's written demand, to provide the Department with a realistic and
acceptable plan to recover the delays; or

the Contractor's monthly schedule update reflects that the Contractor has fallen
behind the Project Schedule, and the Contractor fails tewinclude, in the same
monthly report, a realistic and acceptable plan to recover the. : B

the Contractor has failed to provide the'mégathly report in full _rg;pﬁ}mce with

Article 7.9 of this Agreement; or N

o
b
it S,

the Contractor has failed to pay Subcontractors or suppliers promptly or has made
false or inaccurate certifications that payments to Subcontractors or suppliers are
due or have been made; or - T

any mechanic's lien has beerzﬁled againstfkithﬂe Department, the site or any portion
thereof or interest therein, or ang improvements on the site, even though the
Department has_paid all undisputed amounts due to the Contractor, and the

Contractor, upon notice, has ‘1;_;hiled"fi‘%%fremove the lien, by bonding it off or
otherwise, within ten (10) calendar days; or
" £ Y

the Department has reasenable evidence that the Work will not be completed by
the Substantial Completion Date, as required, that the unpaid balance of the Lump
Sum Price would not be adequate to cover actual or liquidated damages arising
from the anticipated delay; or

the Departrficnt has reasonable evidence that the Work cannot be completed for

_ the unpaid ba}_an‘ce of the Lump Sum Price; or

the Contractor is otherwise in substantial breach of this Contract (including,

without limitation, failures to comply with CBE Utilization requirements in
Article 11).

Section 7.10 Payment Not Acceptance. Payment of any progress payment or final
payment shall not constitute acceptance of Work that is defective or otherwise fails to conform to
the Contract, or a waiver of any rights or remedies the Department may have with respect to
defective or nonconforming Work.
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Section 7.11 Department Not Obligated to Others. The Department shall have no
obligation to pay or be responsible in any way for payments to a consultant or subcontractor
performing portions of the Work.

Section 7.12 Final Payment. Final payment shall be made by the Department to the
Contractor when (i) Final Completion has been achieved; and (ii) certification by the Contractor
that except for requested final payment, all subcontractors and suppliers have been paid in full
and that appropriate partial lien releases have been obtained from such subcontractors and
suppliers documenting such payments. The Department may, if it so eleets, require that copies
of all such lien releases be provided as a condition to making final payment.

N

Section 7.13 No Diversion of Funds. Contractor agrees that the{,ﬂfupds‘ff‘ receives for
the performance of this Agreement shall be held in trust by Contractor for%g benefit of all its
Subcontractors, Suppliers, laborers and materialmen, and Contractor shall ﬁ“‘eﬁ‘ghitselfﬁ;ﬁ’éve any
interest in such funds until all these obligations have b __,'_.}fsatisﬁed in full. (f&sﬁ_t,gaé'tor further
agrees that any funds received shall be used exclusively fé%;it,t)e prosecution of the Work, and
none will be diverted to satisfy other obligations otf_g;o;;t;actori'}:i”zl_?he Department has the right to
request written evidence from the Contractor that the Contractor  has properly paid
Subcontractors and material and equipment suppliers amounts paid by the Department to the
Contractor for subcontracted Work. If the Contractor fails to furnish such evidence within seven
days, the Department shall have the right to contact Subcontractors to ascertain whether they
have been properly paid. The Department Shél:lﬁhave an obligation to pay or to see to the payment
of money to a Subcontractor, except as may otherwise be required by law. The Department
reserves the right to issue joint-payee checks, p'aj#éb]e to Contractor and its Subcontractors and
materialmen of every tier. e 5 -
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Section 7.14 Interest on P‘ayments :'};i?__ayments are due and payable in accordance with

Article 7 of this Agreement. Amounts unpaid after the date of which payments due shall bear
interest in accordance with the Prompt Payment Act.

. ARTICLE 8
) CHANGES IN THE WORK

Section 8.1  Changes Authorized. The Department may, without invalidating the
Contract, and without notice to or approval of any surety, order changes in the Work, including
additions, deletions or modifications. Any such change must be conveyed by the Department to
the Contractor via written Change Directive or Change Order.

Section 8.2  Executed Change Directive/Change Order Required. Only a written
Change Directive or Change Order, executed by the Department, may make changes to the
Contract. In particular, but without limitation, a written Change Directive or Change Order
executed by the Department is the only means by which changes may be made to the Substantial
or Final Completion Date, or the Lump Sum Price.

Section 8.3  Department-Initiated Changes.




If the Department wishes to make a change in the Work or to accelerate the Work,
it will execute and issue to the Contractor a written Change Directive, either
directing the Contractor to proceed at once with the changed Work or directing it
Lo not to proceed, but to inform the Department, in writing, of the amount, if any,
by which the Contractor believes that Substantial or Final Completion Date and/or
the Lump Sum Price should be adjusted to take the Change Order or Change
Directive into account.

Within ten (10) days of receiving a Change Directive, the Contractor shall provide
the Department with a written statement of all changes in the Contract, including,
without limitation, any changes to the Substantial or Final € mpletion Date or the
Lump Sum Price to which it believes it is entitled as a sult of the Change
Directive. If additional time is sought, a schedule analy: ',;.s\msuppgi‘ﬁng the
requested extension should be included. The schedule analysis should include a
written narrative explanation. If a change in the Lump Sum Price is sought (or if
the Department has requested a deduet change), the statement should include a
breakdown, by line item, of theestlmaxed cost ‘changes attributable to the
proposed change. The Department may request, and the Contractor shall provide,
further cost breakdowns, - clarifications,” documentation or back-up if the
Department reasonably believes such. additional information is needed to
understand and evaluate the request. The additional information required may
include cost and pricing déit_a 'iﬁ?f‘gccordancéég‘;wi'th the Department’s regulations.
Any requested adjustment to the Lump Sum Price shall be limited to increased
Cost of the Work due to the Change Directive. The Contractor is not entitled to
any markup on any kind of change orders. All deductive Change Orders shall
include a corresponding reduction in the overhead and profit shown on the
Schedule of Values.

It the Departmemhas not yet directed the Contractor to proceed with the Change
_ described:, by, a Change Directive, the Department may rescind it. If the
" Department wishes to proceed, or has already directed the Contractor to proceed,
the Contractor shall immediately proceed with the changed Work and, the
. Department and the Contractor shall use their good faith best efforts to reach an

w-:a:-zﬁ_;ﬁ-a'gi-eemé‘;;t upon the modifications to the Substantial or Final Completion Date,

and/or the Lump Sum Price that are Justified by the Change Directive., If they
reach agreement, the agreement shall be set forth in a Change Order and the
Contractor shall also execute it, at which point it will become binding on both
parties.

If the parties fail to reach an agreement within sixty (60) days after the
Department receives the Contractor’s detailed statement pursuant to Subparagraph
8.3.2, and such other documentation as the Department may request, the
Contractor may assert a claim in accordance with this Agreement. In such a case,
and subject to adjustment via the claims and disputes process, the Department



shall unilaterally grant the Contractor such adjustments, if any, to the Substantial
or Final Completion Date, and the Lump Sum Price as the Department has judged
to be appropriate.

Section 8.4  Notice of Change Event. The Contractor must give the Department
written notice of any Change Event within ten (10) calendar days of the date on which the
Contractor knew, or reasonably should have known, of the Change Event. To the extent
available, the notice must state the nature of the Change Event and describe. generally, all
changes in the Contract to which the Contractor believes it is entitled. Sueh notice is an express
condition precedent to any claim or request for adjustment to the Substantial or Final Completion
Date, or the Lump Sum Price arising from the Change Event and, if the'notice is not given within
the required time, the Contractor will have waived the right to any adjustment to the Substantial
or Final Completion Date or the Lump Sum Price arising from the Change EV{; t:

Section 8.5  Detailed Change Request. Withi;;'f@ggnty (20) days after giving notice of
a change event, the Contractor shall submit a written change request describing, in reasonable
detail, all adjustments it seeks to the Substantial or Final Completion Date'or the Lump Sum
Price as a result of the Change Event. The changé"féquéég\‘shall include the same information as
described in Section 8.3 with respect to any. Contract changes the Contractor seeks due to the
Change Event, and the amount of any requested adjustment to the Lump Sum Price Sum shall be

limited in accordance with that Subparagrzig.

Section 8.6  Changes to the Llimj:_r' ' :Sufn Price. Subject to the condition precedent
that the Contractor have complied with the il:otiC”e?‘f‘-:aq‘d documentation provisions of this Article,
and subject to the limitations stated in this Aggeemenfj};};he Contractor is entitled to an adjustment

to the Lump Sum Price in the fof?b,\&in‘g'iﬁ"ases:f

sl It the: .erax‘[ment issﬁ\ésjca Charrge Directive or Change Order that directs the
Contractor to_proceed with: work which is beyond the scope of Work included
within the Lump Sum; or

S ':3“¢*..Tlle Contraetor encounters Differing Soil Conditions or Hazardous Materials not
identified in the Preconstruction Phase.

SecﬁonStiIF"ior Changes to the Lump Sum Price, the following conditions shall apply:

.1 Forincreases in the Work which the Contractor is permitted to perform by
Contractor’s own forces, the Lump Sum Price shall be increased by the sum of: (i)
the Direct Cost of the Work; and (ii) a fee (covering home office overhead, field
supervision, general conditions and profit) of fifteen percent (15%) of the sum

due under (i);

2 For increases in the Work performed by Subcontractors, the Lump Sum
Price shall be increased by the sum of: (i) the Direct Cost of the Work incurred by
the Subcontractor for the changed Work; (ii) a fee (covering home office




overhead and profit) equal to fifteen percent (15%) of the sum due under (i) above
for the Subcontractor performing such Work: and (ii)) a fee (covering the
Contractor’s home office overhead, field supervision, general conditions and
profit) of five percent (5%) of the sum of items (1) and (ii). Intervening tier
Subcontractors shall be entitled to a mark-up of five percent (5%) (covering home
office overhead, field supervision, general conditions and profit); provided,
however, that in all situations and regardless of the number of tier Subcontractors
involved, the maximum mark-up on the Direct Cost of the Work shall be twenty
five percent (25%) and provided, further, that the Contractor shall not be entitled
to the markup referred to in item (iii) on changes unless such changes exceed,
either individually or in the aggregate, five percent (5%) of the Lump Sum Price.

3 When both additions and credits are involved in an ;)ne chang@ in the
Work, the Contractor’s Change Order and markup shall be figured on the basis of
the net increase, if any. r T

4 Fee will not be paid by Department for overtime or weekend work unless
overtime is requested in writing andapprovegi in writing by Department.

S The amount of credit to bé.aggoweﬂ by Contractor to Department for a
deletion or change which results in a net decrease in the Lump Sum Price shall be
the Cost avoided as conﬁrrr;fo&hy Department plus five percent (5%) for profit on
the deleted work. A U

)

Section 8.6.2 If the cost to Department of changéd Work is determined by the lump sum
method, Contractor warrants that the charge to. Department shall not exceed the sum of: (a) any
Subcontractor’s charge to Contractor for such work; and (b) Contractor’s best estimate of the
actual cost of Contractor’s work plus. the permitted markup. If the cost to Department of
changed Work is determined on a time and.materials basis, Contractor warrants that the cost of
any addition represents the true-and actual cost, including Contractor’s permitted markup, of
such addition to Contractor, Subcontractor or Sub-subcontractor or other entity involved in such
addition. If the changed Work will result in a reduction in the cost to Department, Contractor
warrants that the amount of any deduction shall represent the amount of deduction to Contractor
by the: appropriate -Subcontractor or the amount of Contractor’s best estimate where the
deduction involves Work which Contractor will perform.

Section 8.7 Deductive Change Orders. The Department is likewise entitled to issue
deduct Change Orders (reducing the Lump Sum Price) when changes are effected, by Change
Directive or otherwise, which will decrease the cost of completing the Work or the time within
which it can be completed.

Section 8.8  Executed Change Orders Final. The Contractor agrees that any Change
Order executed by the Department and Contractor constitutes its full and final adjustment for all
costs, delays, disruptions, inefficiencies, accelerations, schedule impacts, or other consequences
arising from the change in question, whether a Change Directive, or a Change Event, or from any

S




claimed cumulative effect of changes made to the date of the Change Order, and that no further
adjustments in compensation or time shall be sought or made with respect to the Change
Directive or the Change Event giving rise to the Change Order.

Section 8.9  Failure to Agree. If the Contractor claims entitlement to a change in the
Contract, and the Department does not agree that any action or event has occurred to justify any
change in time or compensation, or if the parties fail to agree upon the appropriate amount of the
adjustment in time or compensation, the Department will unilaterally make such changes, if any,
to the Contract, as it determines are appropriate pursuant to the Contract.. The Contractor shall
proceed with the Work and the Department's directives, without interruption or delay, and shall
make a claim as provided in Article 12. Failure to proceed due to-a dispute:over a change
request shall constitute a material breach of the Contract and entit

LIQUIDATED DAM

S

[t the Contractor fails to achieve Substantial Completion by the Substantial Completion
Date, the parties acknowledge and agree that the actual damiage to the Department for the delay
will be impossible to determine, and in Iieli“thefeéf-,\?;ghe Contractor shall pay to the Department,
as fixed, agreed and 1iquidated.ﬁéla%gamaggs in tﬁ%ﬁamount of One Thousand Five Hundred
Twenty Dollars ($1,520) per day for each calendar day of delay for failure to meet the
Substantial Completion Date. The.Contractor, and the Department agree that the liquidated
damages do not constitute, and shall.not be deemed, a penalty but represent a reasonable
approximation of the damages to the Department associated with a delay in the Project.

N

=N " ARTICLE 10
. INSURANCE AND BONDS

Sectitmlﬁl ii_:sunihce Required by the Project

Section 10.1.1The Contractor will be required to maintain the following types of
insurance throughout the life of the contract.

.1 Certificate of Insurance Requirement: The policy description on the Certificate of
Insurance form shall include the District as an additional insured and a waiver of subrogation in
favor of the District.

2 Commercial General Liability Insurance: The Contractor shall provide evidence
satisfactory to the Chief Contracting Officer with respect to the services performed that it carries
$2.000.000 per occurrence limits; $4.000.000 per aggregate; Bodily Injury and Property Damage
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including, but not limited to: premises-operations; broad form property damage; Products and
Completed Operations: Personal and Advertising Injury; contractual liability and independent
contractors. The policy coverage shall include the District of Columbia as an additional insured,
shall be primary and non-contributory with any other insurance maintained by the District of
Columbia, and shall contain a waiver of subrogation. The Contractor shall maintain Completed
Operations coverage for five (5) years following final acceptance of the work performed under
this contract.

3 Automobile Liability Insurance: The Contractor shall provide automobile liability
insurance to cover all owned, hired or non-owned motor vehicles used im conjunction with the
performance of the contract. The policy shall provide a $1 .000,000 per occurrence combined
single limit for bodily injury and property damage. The policy covefage5§§§31 bg»‘}iﬂhlarys&and
non-contributory and shall include the District of Columbia as an additional insured.

By,

4 Workers’ Compensation Insurance: The Contractor shall provide Workers?
Compensation insurance in accordance with the statutory mandates of the District of Columbia
or the jurisdiction in which the contract is performed. 4

3 Employers’ Liability Insurance: The Conf;‘agtor shall provide erﬁﬁloyers’ liability
insurance as follows: $500,000 per accident for injury; $500,000 per employee for disease; and
$500,000 for policy disease limit.

.6 Umbrella or Excess Liability Insuranee: T’h I;Z.Contracfgigi; shall provide umbrella or excess
liability insurance as follows: $5,600,000 per.occurrence; with the District of Columbia as
additional insured. ' 3 4

e Duration: The Contractor shall-carry all required insurance until all contract work is
accepted by the Distri'éff";‘ﬁ:ach insurance policy shall contain a binding endorsement that: The
insurer agrees that the Chief Contracting Officer shall be given thirty (30) days prior written
notice via certified mail in th@-évéﬁ:f‘egyerage is substantially changed, cancelled of not renewed.

.8 Contractor’s Property: Contractor and subcontractors are solely responsible for any loss
or damage to their personal property, including but not limited to owned and leased equipment,
whether such equipment is located at a project site or “in transit”. This includes Contractor tools
and equipment, scaffolding and temporary structures, and rented machinery, storage sheds or
trailers placed on the project site.

9 Measure of Payment: The District shall not make any separate measure or payment for
the cost of insurance and bonds. The Contractor shall include all of the costs of insurance and
bonds in the contract price.

.10 Notification: The Contractor shall immediately provide the Chief Contracting Officer
with written notice in the event that its insurance coverage has or will be substantially changed,

canceled or not renewed, and provide an updated certificate of insurance to the Chief Contracting
Officer.
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Section 10.1.2 Each insurance policy shall be issued in the name of the Contractor and
shall name as additional insured parties the Department and the District of Columbia, and the
officers, agents and employees of each.

Section 10.1.3 All such insurance shall contain a waiver of subrogation against the
Department and the District of Columbia, and their respective agents.

Section 10.1.4 All such insurance policies shall be written by a compmly that is rated at
least A- by A.M. Best and having a surplus size rating of at least XV

Section 10.2 Performance Bond and Payment Bond. The ntractor ‘shall, before
commencing the Construction Phase, provide to the Department ap@yment bond and
performance bond, each with a penal sum equal to the full value of the Lump Sum Price. Such
bond shall remain in full force and effect until Final Completion is achieved and the Department
shall be able to draw upon such bond regardless of the axﬁ&'ﬂg\t paid by the Department to the
Contractor, even if such amount exceeds the penal- value df?‘_sych bond. ', Unless otherwise
directed by the Department, the Contractor shalf require all Subeentractors whose Subcontract
prices exceed One Hundred Thousand Dollars ($100,000) to provide payment and performance
bonds, with a penal sum equal to one hundred percent (100%) of the subcontract price. All
bonds must be in a form acceptable to the;‘@epaﬂmenf;‘-igs lenders or bond trustee, and issued by
a surety authorized to do business in the District of Columibia and bonding company listed on the
United State Department of Treasury’s Lis@ngrﬁsﬁgﬁpprovétfgsureties. All subcontractors’ bonds
must include a dual obligee rider, naming the Coﬁﬁ*agtor and the Department as dual obligees. If
the Lump Sum Price is increased pursuant to the terms of the Contract, the Department may
require that the amount of the bonds ﬁefi'"nerca?spd in the amount of one hundred percent (100%)
of the increase, and the Contractor shall promptly comply. The Contractor shall furnish a copy
of its bonds to any petential beneficiary. of the bonds, or permit that person or company to make
a copy. If the bonds provided become unacceptable to the Department, the Contractor shall
promptly provide substitute secunty acceptable to the Department. If the Contractor intends to
exercise its. rights as dual obligéé‘ﬁﬁdér any trade Subcontractor’s bond, it shall first give the
Department twenty (20) days written notice, so that the Department may lodge any objection it
may reasonably have to the proposed action.

. ECONOMIC INCLUSION REQUIREMENTS

Section 11.1 LSDBE Utilization.

Section 11.1.1 For contracts in excess of $250,000.00, at least 35% of the dollar volume
shall be subcontracted to certified small business enterprises; provided, however, that the costs of
materials, goods, and supplies shall not be counted towards the 35% subcontracting requirement
unless such materials, goods, and supplies are purchased from certified small business
enterprises.
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Section 11.1.2 If there are insufficient qualified small business enterprises to completely
fulfill the requirement of paragraph 11.1.1, then the subcontracting may be satistied by
subcontracting 35% of the dollar volume to any certified business enterprises; provided,
however, that all reasonable efforts shall be made to ensure that qualified small business
enterprises are significant participants in the overall subcontracting work.

Section 11.1.3 A prime contractor which is certified as a small, local, or disadvantaged
business enterprise shall not be required to comply with the provisions of sections 11.1.1 and
11.1.2, o

Section 11.1.4 Neither the Contractor or a Subcontractor may remeove a S':ubzcontg‘actor or
tier-Subcontractor if such Subcontractor or tier-Subcontractor is certified as an LSDBE company

unless the Department approves of such removal. The Department may condition its approval
upon the Contractor developing a plan that is, in the Department’s sole and absolute judgment,

i

adequate to maintain the level of LSDBE participation on the?Egoject. .

Section 11.2 Egqual Employment Qgportuniﬁ;i\ggd Hiring of District Residents

Section 11.2.1 The Contractor shallgi:pmﬁiﬁ?yyith apﬁiicable laws, regulations and special
requirements of the Contract Documents regarding” equal employment opportunity and
affirmative action programs. h. W v

" 5
Section 11.2:2 The Contractor shall ensure that at least fifty-one percent (51%) of the
Contractor’s Team and every subconsultant’s and subcontractor’s employees hired after the
effective date of the Contract, orafter such subconsultant or subcontractor enters into a contract
with the Contractor, to work on the Project shall be residents of the District of Columbia. This
percentage shall be applied in the aggregate, and not trade by trade.

'fSecti_on-. 11.2.3 Thifty;;ﬁve percent (35%) of all apprentice hours worked on the Project
shall be worked by District residents.

Section 11.3  Economic Inclusion Reporting Requirements

Section 11.3.1 Upon execution of the Contract, the Contractor and all its member firms, if
any, and each of its Subcontractors shall submit to the Department a list of current employees
and apprentices that will be assigned to the Contract, the date they were hired and whether or not
they live in the District of Columbia.

Section 11.3.2 The Contractor and its constituent entities shall comply with subchapter
[II of Chapter 11 Title 1, and subchapter II of Chapter 11 of Title 1 of the D.C. Code, and all




successor acts thereto and the rules and regulations promulgated thereunder. The Contractor and
all member firms and Subcontractors shall execute a First Source Agreement with the District of
Columbia Department of Employment Services (“DOES”) prior to beginning Work at the Project
site.

Section 11.3.3 The Contractor shall maintain detailed records relating to the general
hiring of District of Columbia and community residents.

Section 11.3.4 The Contractor shall be responsible for: (i) including.the provisions of
this Section 11.3 in all subcontracts; (ii) collecting the information required in this Section 11.3
from its Subcontractors; and (iii) providing the information collected from its Subcontractors in
the reports required to be submitted by the Contractor pursuant to Sectio 7 o

Section 11.4 Compliance with the Apprenticeship Act. The C ﬁi@ctor_\};a‘é}ees to
comply with the requirements of the Apprenticeship Act of 1946, D.C. Code §§ 36-4(}1, et seq.

AR TI SLE 12 "y
DISPUTE RESOLUTION

......

Section 12.1 Notice of Claim, Ifthe Contractor has complied with all provisions in
Section 7.4 regarding changes, and the Department has denied the changes requested in a written
Change Proposal, or has failed to respond to a written Change Proposal within thirty (30) days,
and the Contractor wishes. to pursue a- claim over the disputed item, it shall inform the
Department, in writing, of its ¢laim. The notice must be delivered to the Department within
fifteen (15). days of the Department's decision, or within thirty (30) days of the written request
for a Change Order, if the Department has failed to respond to the request. If the Contractor
wishes to assert a claim, as such term is defined in the General Conditions, over a dispute not
arising from matters related to'a Change Event, Change Order or Change Directive, the written
notice of claim must be delivered within fifteen (15) days of the date the Contractor knew or
should reasonably have known of the events giving rise to the claim or dispute.

Section 12.2 Contents of Notice. The notice of claim shall state the nature of the
claim, the events or circumstances giving rise to the claim, the type of relief requested, and the
amount of time or additional compensation, or other damages sought. If the amount of time,
compensation, or other damages sought is not reasonably ascertainable at the time, the
Contractor shall so state, explain why, and provide whatever estimates it can reasonably provide.
The notice shall state clearly that the Contractor intends to assert a claim with the Contracts
Appeals Board with respect to the claimed items.




Section 12.3 Procedures. Unless the parties hereafter otherwise agree, all disputes
arising under or in connection with the Contract or its breach, or relating to the Project, whether
framed in contract, tort or otherwise, and which are not resolved by mediation, shall be resolved
by the District of Columbia Board of Contract Appeals in accordance with Title X of the
Procurement Practices Reform Act of 2010 (PPRA). However, if a third party brings any claim
against the Department, including, without limitation, claims of infringement of patents,
copyrights or other intellectual property rights, the Department may bring an action for defense
or indemnification against the Contractor in the court in which such claim is being litigated.

e

ARTICLE 13 __
MISCELLANEOUS PROVISIONS

Section 13.1 Extent of Contract. The Contract, which includes this. Agreement and
the other documents incorporated herein by reference; represents the entire and integrated
agreement between the Department and Contractor and supersedes all prior negotiations
representations or agreements, either written or oral:~The Contract may be amended only by
written instrument signed by both the Department and Contractor. "If anything in any document
incorporated into this Agreement is inconsistent with this Agreement; this Agreement shall
govern. 'S W 4

o

Section 13.2  Conformance with Laws. It shall be the responsibility of the Contractor
to perform the Contract in conformance with the'ﬁgpamnent‘s Procurement Regulations (27
DCMR § 4700 et seq.) and all statutes, laws, codes, ordinances, regulations, rules, requirements
and orders of governmental bodies, including, without limitation, the U.S. Government and the
District of Columbia government; and it is the sole responsibility of the Contractor to determine
the Procurement Regu'iéiimls,_ statutes, léwg,«codes, ordinances, regulations, rules, requirements
and orders that apply and their effect on the Contractor’s obligations thereunder.

See’tﬁm 13.3 Gcwei;ning Law. The Contract shall be governed by and construed in
accordance with the laws of the District of Columbia, without regard to its conflict of laws
principles. g

Section 13.4 Assignment. The Department and Contractor respectively bind
themselves, their partners, members, joint venturers, constituent entities, successors, assigns and
legal representative to the other party hereto and to partners, members, joint venturers,
constituent entities, successors, assigns and legal representatives of such other party in respect to
covenants, agreements and obligations contained in the Contact. Neither party to the Contract
shall assign the Contract as a whole without written consent of the other. If either party attempts
to make such an assignment without such consent, that party shall nevertheless remain legally
responsible for all obligations under the Contract.

Section 13.5 Retention of Records and Inspections and Audits
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Section 13.5.1 The Contractor shall maintain books, records, documents and other
evidence directly pertinent to performance under the Contract in accordance with generally
accepted professional practice and appropriate accounting procedures and practices consistently
applied in etfect on the date of execution of the Contract.

Section 13.5.2 The Contractor shall also maintain the financial information and data used
in the preparation and support of the costing and cost summary submitted to the Department and
the required cost submissions in effect on the date of execution of the Department.

Section 13.5.3 The Department, the District of Columbia government, ‘the District of
Columbia Financial Responsibility and Management Assistance Office, the Comptroller General
of the United States, the U.S. Department of Labor and any of their authorized representatives
shall have access to the books, records, documents and otherevidence held, 0 E d or g}aintained
by the Contractor for the purpose of inspection, audit and copying during norma business hours
and upon advance written notice to the Contractor. The Contractor shall provide proper facilities
for such access and inspection.

Section 13.5.4 The Contractor agrees. t{i{i‘-igplude the wordiﬁg%gf;;his Section in all its
subcontracts in excess of five thousand dollars. ($5,000) that directly relate to Project
performance. .

Section 13.5.5 Audits conducted purs ant to this ;§§cfion will be in accordance with
generally acceptable auditing principles and established” procedures and guidelines of the

applicable reviewing or audit agency..

Section 13.5.6 The Contractor agre ), the disclosure of all information and reports,
resulting from access:to records, to any authorized representative of the Department. Where the
audit concerns the Coﬁtrégt_o:,' the auditing agency will afford the Contractor an opportunity for
an audit exit conference and’éi‘i;g;gpportunit'y to comment on the pertinent portions of the draft
audit report, The final audit report will include the written comments, if any, of the audited
parties. - ™, 4

Section 13.5.7The Contractor shall preserve all records described herein from the
effective date of the Contract completion and for a period of seven (7) years after a final
settlement. In addition, those records which relate to any dispute, appeal or litigation, or the
settlement of claims arising out of such performance, or costs or items to which an audit
exception has been taken, shall be maintained and made available until seven (7) years after the
date of resolution of such dispute, appeal, litigation, claim or exception.

Section 13.6 Inspection For Supplies And Services

Section 13.6.1To the extent applicable or appropriate, the Department may, in its sole
discretion, enter the place of business of the Contractor or the place of business of any
Subcontractor in order to inspect or test supplies or services for acceptance by the Department.
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If inspections and tests are performed at the place of business of the Contractor or any
Subcontractor, the inspections and tests shall be performed in a manner so as to not unduly delay
the Work. Inspections and tests by the Department shall not relieve the Contractor or any
Subcontractor of responsibility for defects or other failures to meet Contract requirements, and
shall not constitute or imply acceptance.

Section 13.6.2 Notwithstanding the Department's acceptance of or payment for any
product or service delivered by Contractor, the Contractor shall remain liable for latent defects,
fraud, gross mistakes amounting to fraud and the Department's rights under any warranty or
guarantee.

Section 13.6.3 The Department shall have the right to enter the Vk@\_cc;;gfﬂb{isines_s of the
Contractor or the place of business of any Subcontractor in order to inveStfégfg any contractor or
offeror with respect to a debarment or suspension of the Contractor or any such Subcontractor.

Section 13.7 Laws And Regulations Incorporated by Reference. All federal and
District of Columbia laws and regulations, and all Department procedures now or hereafter in
effect, whether or not expressly provided for or. referred to in the Contract, are incorporated by
reference herein and shall be binding upon the 'Egntractdg and the Department. It shall be the
responsibility of the Contractor to perforny the Contract in conformance with the Department’s
procurement regulations and all staﬂi@es, laws, codes, ordinances, regulations, rules,
requirements, and orders of govemmeﬁféfﬂbodies, including, without limitation, the U.S.
Government and the District of Columbia: government; andit is the sole responsibility of the
Contractor to determine the procurement regulations,  statutes, laws, codes, ordinances

)

regulations, rules, requirements, and orders: that apply and their effect on the Contractor’s
obligations thereunder. However, if 1tﬁé:"a__§g_hipation of a future law or regulation requires the
Contractor to undertake additional work that is materially different in scope than that presently
contemplated or required, the Contractor shall be entitled to an equitable adjustment for such
additional work. ™

Section 13.8 Tﬁ)(;ETXemﬁfgﬁli'Provision. Any tax exemptions applicable to the District
of Columbia, including the gross receipts sales tax exemption for the sale of tangible personal
property to the District, codified in D.C. Code § 47-2005, shall apply to the performance of the
Contrat, . ...

Section 13.9 Aﬁti—Competitive Practices and Anti-kickback Provisions

Section 13.9.1 The Contractor recognizes the need for markets to operate competitively
and shall observe and shall comply with all applicable law, rules, and regulations prohibiting
anti-competitive practices. The Contractor shall not engage, directly or indirectly, in collusion or
other anti-competitive practices that reduces or eliminates competition or restrains trade. The
Department shall report to the appropriate authority any activity that evidences a violation of the
antitrust laws, and take such other further action to which it is entitled or obligated under the law.




Section 13.9.2 The Contractor shall observe and comply with all applicable law, rules,
and regulations prohibiting kickbacks and, without limiting the foregoing, Contractor shall not (i)
provide or attempt to provide or offer to provide any kickback; (ii) solicit, accept, or attempt to
accept any kickback; or (iii) include, directly or indirectly, the amount of any kickback in the
contract price charged by Contractor or a Subcontractor of the Contractor to the Department,
The Contractor shall have in place and follow reasonable procedures designed to prevent and
detect possible violations described in this subparagraph in its own operations and direct
business relationships. The Department may take any recourse available to it under the law for
violations of this anti-kickback provision. -

Section 13.9.3The Contractor represents and warrants that i
indirectly, engage in any collusive or other anti-competitive behavior in
negotiation or award of the Contract.

t did ﬁgg, directly or
onneetion with the bid,

Section 13.10 Responsibility for Agents and Contractors. At all times and during
both the Preconstruction and Construction Phases, the Contractor shall be responsible to the
Department for any and all acts and omissions of the ‘Contractor’s agents, employees,
Subcontractors, Sub-Subcontractors, material suppliers,. and laborers, and the agents and

employees of the Subcontractors, Sub-Subcontractors, material - suppliers, and laborers

performing or supplying Work in connection with the, Project.

Section 13.11 Ethical Standards For Department’s Employees And Former
Employees. The Department expects the Contragtor to observe the highest ethical standards and
to comply with all applicable law, rules, and regulations governing ethical conduct or conflicts of
interest. Neither the Contractor, nor any person associated with the Contractor, shall provide (or
seek reimbursement for) any gift, gratuity, favor, entertainment, loan or other thing of value to
any employee of the District or the Department. not in conformity with applicable law, rules or
regulations. The Ceontractor shall not engage the services of any person or persons in the
cmployment of the Dépéﬂment or the Distriet for any Work required, contemplated or performed
under the Contract. The Contractor may not assign to any former Department or District
employee or agent wha has joined the Contractor's firm any matter on which the former
employee, while in the employ of the Department, had material or substantial involvement in the
matter. The Contractor may request a waiver to permit the assignment of such matters to former
Department personnel on a case-by-case basis. The Contractor shall include in every subcontract
a provision substantially similar to this section so that such provisions shall be binding upon each
Subcontractor or vendor.

Section 1'35‘.-'1‘"2;;Gratuities _and Officers Not to Benefit Provisions

Section 13.12.1 If it is found, after notice and hearing, by the Department that
gratuities (in the form of entertainment, gifts, payment, ofters of employment or otherwise) were
offered or given by the Contractor, or any agent or representative of the Contractor, to any
official, employee or agent of the Department or the District with a view toward securing the
Contract or any other contract or securing favorable treatment with respect to the awarding or
amending, or the making of any determinations with respect to the performance of the Contract,
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the Department may, by written notice to the Contractor, terminate the right of the Contractor to
proceed under the Contract and may pursue such other rights and remedies provided by law and
under the Contract.

Section 13.12.2 In the event the Contract is terminated as provided in Section
13.12.1, the Department shall be entitled:

1 to pursue the same remedies against the Contractor as it could pursue in the event
of a breach of the Contract by the Contractor; and
2 as a penalty in addition to any other damages to which;‘ig!may bé‘ggtitled by law,

to exemplary damages in an amount (as determined by the Department) which
shall be not less than ten times the costs incurred by the Contractor in providing
any such gratuities to any such officer or employee. i

Section 13.12.3 No member of, nor delega‘t'e‘ tgi.;_(;pngress, Mayor or City Council

Member, nor officer nor employee of the District, nor.officer ner employee'of the Department

shall be admitted to any share or part of the Contract or to, any benefit that may arise therefrom,
and all agreements entered into by the authorized representative of the Department in which he
or any officer or employee of the Department shall be personally interested as well as all
agreements made by the Department in which the Mayor or City Council Member or officer or

employee of the District shall be personally interested shall be void and no payments shall be
made on any such contracts by the Department ot by any officer thereof: but this provision shall
not be construed or extend to_the agreement if the share of or benefit to the member of, or
delegate to Congress, Mayor or City Council Member, or officer or employee of the District is de
minimus.

Section 13.13 Covenant Against Contingent Fees Provisions. The Contractor
warrants that no person or selling ageney has been employed or retained to solicit or secure the
Contract upon an agreement or understanding for a Commission, percentage, brokerage, or
contingent fee, excepting bonéif:ﬁdg employees or bona fide established commercial or selling
agencies maintained by the Contractor for the purpose of securing business. For breach or
violation of this warranty, the Department shall have the right to terminate the Contract without
liability or in its discretion to deduct from the contract price or consideration, or otherwise
recover; the full amount of the Department, percentage, brokerage of contingent fee.

Section 13.14 N}m-Discrimination in Emplovment Provisions

Section 13.14.1 The Contractor agrees to take affirmative action to ensure that applicants
are employed, and that employees are treated during employment, without regard to their race,
color, religion, national origin, sex, age, marital status, personal appearance, sexual orientation,
tamily responsibilities, matriculation, political affiliation, or physical handicap. The affirmative
action shall include, but not be limited to, the following:

1 Employment, upgrading, or transfer;
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